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Historical eAnalogies and Present Day Tendencies 


By Hon. Orie L. PHtiuirs 
Denver, Colo., Circuit Judge 


It will be my purpose here tonight to bring to your attention a number of 
concrete events in Roman history that seem to me to bear striking resem- 
blance to certain modern developments; then hastily to contrast the individ- 
ualism fostered and protected during the Roman Republic and the repression 
and control of the individual under the state socialism and bureaucratic 
despotism that developed during the reigns of the Roman emperors; to let 
you draw such parallels as you may between the period of the Roman Re- 
public and our national history up to recent times and between the period 
of the Roman emperors and America today and tomorrow in the light of 
present day tendencies; and to speak to you briefly respecting the implications 
of those tendencies. 

The Roman dole first came into vogue during the Gracchan Period, 
150-80 B. C. The corn dole was the privilege to buy corn at half price. From 
120 to 90 B. C. probably 50,000 received this dole. This number rose in 
Cicero’s day to 320,000. 

Gracchus passed a law that wheat should be given to the plebs at 6 1/3 
asses, or about one-half price. Cicero said he gave lavishly and emptied the 
treasury. 

In 63 B. C. when the populace was rioting because of the failure of Cata- 
line’s conspiracy, Cato offered a bribe in the form of an increased dole. 

From 78 to 63 B. C. the corn dole cost 2,000,000 denarii, from 63 to 58, 
16,000,000 denarii, and from 56 to 51 about 18,000,000 denarii. During the 
latter period about one-fourth of the state’s income was spent for corn doles. 

From 46 to 44 B. C. Caesar, by a careful census of the city, reduced those 
receiving doles from 320,000 to 150,000. 


Pliny records that during the First Punic War (264 to 241 B. C.), the 
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Republic did not have the means to meet its expenditures. An ordinance 
was made that the as should in the future be struck off two ounces weight, 
This effected a saving of five-sixths and enabled the state to liquidate the pub. 
lic debt; that in 217 B. C. when Hannibal approached Rome, the state reduced 
the bronze as from two ounces to one, and the silver denarius by about one 
eighth; and later 16 one-ounce asses were made the equivalent of one denariys 
whereby the state profited 50 per cent. 

Pliny further tells us that after the lavish Gracchan laws were passed, 
the treasury was in straits several times between 150-146 B. C. and an attempt 
was made to recoup the public treasury by issuing debased coinage and to 
relieve the people by passing debtor’s laws. The debasing of the coinage 
was effected by issuing plated copper and silver coins. 

It is said the aristocratic leaders of the Senate wanted to issue fiat money 
while the populace and business men wanted sound money. 

The Licinio-Sextian relief measures were enacted in 367 B. C. One 
provided that interest paid should be deducted from debts and the remainder 
discharged in three equal annual installments. 

It did not solve the problem. In 362 B. C. a commission was appointed 
with extensive powers to lend state funds and to adjust mortgages and 
bankruptcies. 

Again in 347 B. C. interest was reduced to 4 1/6 per cent and a morator- 
ium was again arranged. 

In go B.C. credits became frozen. An attempt was made to resuscitate 
an old law against the taking of interest. 

In 86 B. C. a law was passed remitting three-fourths of all private debts. 

About the same time the state took advantage of a law meant for private 
debtors and cancelled three-fourths of its debts. 

It is said that as to debts, Caesar disappointed those who looked for 
cancellation, which was often agitated, but finally decreed in 49 B. C. that 
debtors should satisfy their creditors according to a valuation of their posses- 
sions at the price they had paid for them before the Civil War, deducting 
from the principal whatever interest had been paid in cash (E. S. A. R. 313). 

A most interesting document is an edict of Diocletian, published from 
an inscription found at Eskihissar (Stratoniccia) by Col. Leake. This in- 
scription was first copied by Sherard, afterwards much more completely by 
Mr. Bankes. It is confirmed and illustrated by a more imperfect copy of the 
same edict, found in the Levant by a gentleman of Aix, and brought to Eng- 
land by M. Vescovali. This edict was issued in the name of the four Caesars, 
Diocletian, Maximian, Constantius, and Calerius. It fixed a maximum of 
prices throughout the empire, for all the necessaries and commodities of life. 
The preamble insists, with great vehemence, on the extortion and inhuman- 
ity of the venders and merchants. The edict, as Col. Leake clearly shows, 
was issued A. D. 301. Among the articles of which the maximum value is 
assessed, are oil, salt, honey, butchers’ meat, poultry, game, fish, vegetables, 

fruit, the wages of laborers and artisans, schoolmasters and orators, clothes, 
skins, boots and shoes, harness, timber, corn, wine, and beer (zythus). The 
depreciation in the value of money, or the rise in the price of commodities, 
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had been so great during the last century, that butchers’ meat, which in the 
second century of the empire was in Rome about two denarii the pound, 
was now fixed at a maximum of eight; Col. Leake supposes the average 
price could not be less than four; at the same time the maximum of the 

of the agricultural laborers was twenty-five. The whole edict is, per- 
haps, the most gigantic effort of a blind though well-intentioned despotism, 
to control that which is, and ought to be, beyond the regulation of govern- 


ment. 

When the Romans emerged from obscurity, they were a group of self- 

erning communities in which popular sovereignty was unquestioned, 
and the individual citizens in town meetings decided their affairs much as 
did the New England settlers in Colonial days. 

During the five centuries of the Republic, the Romans threw off every 
dictator who tried to impose himself on them. They responded willingly to 
every call for national defense but refused to burden themselves with costly 
standing armies. They were unwilling for the state to provide charitable 
and educational institutions, other than for the indigent. Monopolies were 
prohibited, class legislation was interdicted, paternalistic schemes were 
frowned on, trade was free, ports were open to all, and individual endeavor 
was fostered and protected from state interference. 

Social legislation and so-called reforms began in Rome, after the Mon- 
archy had replaced the Republic. 

During the Gracchan period, the rapid spread of the plantation and 
slave systems threw many small farmers out of their possessions and the 
City of Rome accumulated a large mass of needy citizens. This brought on 
the corn doles. Julius Caesar colonized very widely and reduced the doles 
in order to entice men to the colonial parts. 

Augustus maintained large standing armies open to men who were out 
of work and had no means of support. After twenty years of service each 
veteran was either settled on land or given a bonus from the treasury with 
which to purchase about five acres of arable land. Augustus also tried to in- 
duce marriages and increase offspring by a series of penalties and awards. 

Italian lands, cultivated for centuries, were suffering from erosion and 
over-cropping; marketing facilities were meager with the tardy transporta- 
tion facilities of that day, and small farmers with little means were suffering 
from the competition of richer landlords who could diversify crops and 
command the available markets. To meet this condition Nerva and Trajan 
resorted to direct state aid. They provided rural credits on loans secured by 
farm mortgages at low rates of interest; and pensions to needy parents to 
stem the decrease of the birth rate. The fund provided, which amounted to 
the equivalent of about one hundred million dollars, twice the annual in- 
come of the state, was handled by an imperial board and local committees. 
The annual interest on the loans was not paid into the treasury but dis- 
tributed by the local committees to parents to be used in rearing their children. 

After Trajan’s amazing experiment the emperors hesitated at no project 
of social or economic purport to the extent the treasury was able to bear the 
strain. 
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When Julius Caesar became dictator he evolved large plans for state 
control. He designed aid for commerce, through the construction of canals 
and harbors both at home and in the provinces. He planned rural aid by 
draining marshes and building of roads. While he died before consumma. 
tion of his plans, his successors carried them out. 

Agricultural production was regulated by the state. For example, Domi- 
tian limited the planting of vineyards to promote cereal culture. 

The urban population was compelled to join appropriate guilds. Sons 
had to join the guilds of their fathers. 

During the second and third century, the activities of the government 
were extended to a point that endangered national solvency and finally led 
to the restriction of all individual initiative. Water systems, sewers, public 
buildings, parks, schools, free public baths, roads, harbors, market places, 
theatres, and gymnasia were erected with state funds all the way from Lon- 
don to Bagdad, and from the Alps to the Sahara, instead of being left as 
formerly to local governments. This depleted the treasury and compelled 
the emperors to increase taxes to the limit of the taxpapers’ capacity. The 
currency was debased to the profit of the government and at the expense of 
the citizens. 

The number of ministers, magistrates, officers and servants who filled 
the different departments of the state were greatly multiplied until finally 
those who received, exceeded those who contributed, and the provinces were 
oppressed with the weight of tributes. 

Gradually the powers of local government were surrendered by the 
provinces and the functions of government taken ovef by the central powers 
until there was complete centralization. The provinces complained at the 
usurpation of the central government, but Rome had no constitution to pro- 
tect the rights of the provinces and no Supreme Court to call a halt. 

When the government began to assume the task of directing and aid- 
ing individuals and communities in production and trade, in education and 
public works, in charity and in amusements, the primary objects of govern: 
ment were neglected, the burdens of the taxpayer passed all bounds, and 
for self protection, the state was compelled to enchain every citizen and 
make him a cog in the universal machine. State socialism spread over the 
entire realm. The emperors combined in their own person all the great of- 
fices of state, they controlled the Senate, the army, the tribunals of law, the 
distant provinces, the city itself. The Senate lost its independence, the courts 
their justice, the army its spirit, and the people their hopes. While the old 
forms remained and the Senate met as in the days of the Gracchi and there 
were consuls and praetors as before, it was a mere form, wholly devoid of 
substance,—the will of the emperor was supreme. 

A people that had once insisted on self-government and individual 
liberty became in time a docile mass that was willing to barter self-govern- 
ment and liberty for bread and games. 

The growing system of state socialism and bureaucratic despotism was 
finally fully elaborated under the Diocletian and Constantine. It produced 
a national tragedy in the truest sense. It was of course, impossible for a cen- 
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tral government to adequately administer in a widely extended empire, local 
and provisional affairs of government. By an inexorable fate, the claims of 
fanciful omnipotence ended in a humiliating paralysis of administration. The 
determined effort to remedy social evils only aggravated them until they 
became unbearable. The best intentions of the central powers were genera- 
tion after generation, mocked and defeated by irresistible laws of human 
nature and by hopeless perfidy and corruption in the servants of government. 

It finally plunged Rome with its enlightened civilization and its high 
cultural attainments into the dismal abyss of the dark ages from which it took 
the world many centuries to recover. 

So much for the experiences of a former civilization and the lessons 
they may teach. May I now crave your further indulgence while I speak 
briefly of today. 

So doing, I do not expect to tell you anything you do not already know, 
nor do I aim to convert you to my particular views. Rather, I hope to direct 
your attention to some of the fundamental changes taking place in the institu- 
tion of government, which affect its relation to the individual citizen, with 
the hope you may give pause and serious consideration to them. 

The great men who framed our national Constitution were students of 
the science of government. They believed that all men are created equal 
and endowed with certain inalienable rights, among which are life, liberty, 
and the pursuit of happiness. 

They believed in certain fundamental concepts of government. They 
held that the people, not the state, are supreme, and that governments de- 
rive their just powers from the consent of the governed. They believed in 
the principle of a government of law, not of men—that the citizen should 
be controlled by principles of law and not by the whims, caprices, am- 
bitions, or selfish desires of those in authority. They held that the citizen 
possesses certain rights which no government may take from him except 
he forfeit them by violation of law and then only by due process which means 
a fair and impartial trial before a jury, after due notice and with the right 
to be heard in his own defense. They believed in the principle of local self- 
government. 

They believed in a division of governmental power among three inde- 
pendent and coordinate branches and in a system of checks and balances. 

They regarded as essential a judicial department composed of courts 
presided over by able, just, fearless, honest, and independent judges. 

As to the importance of the judicial department and the part it plays 
in maintaining that balance which the framers of the Constitution regarded 
as so essential, may I quote the words of a great President and student of 
the science of government. 

Woodrow Wilson, in his work “Constitutional Government in the 
United States,” said: 

“Our courts are the balance-wheel of our whole constitutional sys- 
tem; and ours is the only constitutional system so balanced and con- 
trolled. Other constitutional systems lack complete poise and certainty 
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of operation because they lack the support and interpretation of authori- 
tative, undisputable courts of law. It is clear beyond all need of exposi- 
tion that for the definite maintenance of constitutional understandin 
it is indispensable, alike for the preservation of the liberty of the in. 
dividual and for the preservation of the integrity of the powers of 
the government, that there should be some non-political forum 
in which those understandings can be impartially debated and de. 
termined. That forum our courts supply. There the individual may 
assert his rights; there the government must accept definition of its 
authority. There the individual may challenge the legality of govern. 
mental action and have it adjudged by the test of fundamental prin- 
ciples, and by that test the government must abide; there the government 
can check too aggressive self-assertion of the individual and establish 
its power upon lines which all can comprehend and heed. The con- 
stitutional powers of the courts constitute the ultimate safeguard alike 
of individual privilege and of governmental prerogative. It is in this 
sense that our judiciary is the balance-wheel of our entire system; it is 
meant to maintain that nice adjustment between individual rights and 
governmental powers which constitute political liberty.” 


The Constitution created a national government of limited and dele- 
gated powers and reserved to the states all powers not delegated, thereby 
providing for a virile and effective national government exercising author- 
ity over those matters essentially national in character and at the same time 
preserving the right of each state to order and control its own domestic af- 
fairs. “An indestructible union composed of indestructible states.” 


The skill and foresight with which the fathers wrought to provide all 
essential national authority cannot be better illustrated than by the words of 
the Chief Justice in the recent Jones & Laughlin Case: 


“The congressional authority to protect interstate commerce from 
burdens and obstructions is not limited to transactions which can be 
deemed to be an essential part of a ‘flow’ of interstate or foreign com- 
merce. Burdens and obstructions may be due to injurious action 
springing from other sources. The fundamental principle is that the 
power to regulate commerce is the power to enact ‘all appropriate legis- 
lation’ for ‘its protection and advancement’; to adopt measures ‘to promote 
its growth and insure its safety’; ‘to foster, protect, control and restrain.’ 
That power is plenary and may be exerted to protect interstate commerce 
‘no matter what the source of the dangers which threaten it.’ Although ac- 
tivities may be intrastate in character when separately considered, if they 
have such a close and substantial relation to interstate commerce that their 
control is essential or appropriate to protect that commerce from burdens 
and obstructions, Congress cannot be denied the power to exercise that con- 
trol. Undoubtedly the scope of this power must be considered in the 
light of our dual system of government and may not be extended so as 
to embrace effects upon interstate commerce so indirect and remote that 
to embrace them, in view of our complex society, would effectually ob- 





HistoricaL ANALOGIES AND TENDENCIES 127 


literate the distinction between what is national and what is local and 
create a completely centralized government. The question is necessarily 


one of degree.” 


To assure protection to the inalienable rights of free men and of the 
minority against the whims, caprices, ambitions and selfish desires of ma- 
jorities, the people added the Bill of Rights. 

The decisions of the Supreme Court are replete with examples of this 
protection of the individual citizen. I select a few as illustrative: 


Ex parte Garland, against depriving one of his rights to practice his 
profession by an ex post facto law. (71 U. S. 333.) 

Ex parte Milligan, against the suspension of the writ of habeas corpus 
and denial of the right of trial by jury in a civil court. (71 U. S. 2.) 

Cummins v. Missouri, against the deprivation of a civil right (the 
pes to follow the priesthood) for past conduct by bill of attainder. (4 
Wall. 277.) 

Pierce v. Society of Sisters, preserving the right of parents to direct the 
upbringing and education of their children. (268 U. S. 510.) 

Meyers v. Nebraska, against restricting freedom of learning and educa- 
tion. (262 U. S. 390.) 

The Scottsboro Case, against depriving the accused in a criminal case of 
the right of counsel. (287 U.S. 45.) 

And the recent Herndon Case preserving the right of freedom of speech 
and assembly. 


Notwithstanding the wisdom and skill with which the fathers planned, 
America today is being subjected to the severest test it has ever experienced 
in time of peace. A test of our national character and patriotism, of our 
democratic institutions, of our political leadership, and a test, if you please, 
of the ability of our representative form of government to meet the exigen- 
cies of the time and survive. Doubt exists as to the soundness of our eco- 
nomic system, the value of our ancient institutions, and the sacredness of our 
honored traditions, and the perfection of our plan of government. 

Today many persons high in the councils of government hold that 
pressing social and economic problems in a complex and highly developed 
social order require that national authority shall be greatly extended and 
that the administrative powers of the executive branch of the government 
shall be greatly increased. They assert that a planned economy and gov- 
ernment regulation in minute detail of industry, agriculture, and commerce 
are essential to the general welfare and that such a program is both within 
the competency and capacity of government. 

Always in civil society two desires, which in a degree are in conflict, 
strive for supremacy; one is the desire of the individual to control and regu- 
late his own actions in such a way as to promote what he conceives to be 
for his own good and advantage, and the other is the desire of the whole 
to control the actions of the individual in such a way as to promote what 
it conceives to be for the common good or general welfare. The motivation 
of the desire of the individual is personal liberty, and the motivation of the 
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desire of the whole is authority. A nice balance between the two is mani- 
festly the end government should seek to attain. When the pendulum 
swings too far toward the rights of the individual, liberty degenerates into 
license and anarchy. When it swings too far the other way, authority be. 
comes tyrannical. 

The history of the Anglo-Saxon race since Magna Charta has been that 
of a struggle to secure and preserve individual liberty. 

Always in organized society the question broadly stated, is whether it 
shall be ruled by the arbitrary will of those claiming a superior right or 
asserting a superior intelligence and capacity for government or by a set of 
principles and rules of social conduct to which the people, exercising a 
composite judgment, have consented. The issue is whether the rules shall 
represent the will of the people manifest in law, or the arbitrary will of 
those in authority manifested by dictatorial fiat. It is the issue of constitu- 
tionalism versus arbitrary government. The struggle for individual liberty 
throughout the ages has revolved about that issue. 

And so I say to you the transcendent issue today is not whether we 
shall continue to have a representative democracy, or some other form of 
government be it socialism, nazism, fascism, or what not, but whether we 
shall continue to have “a government of law and not of men,” a principle 
of government first stated in those words by John Adams in his peroration 
for the Bill of Rights of the Massachusetts Constitution, but a principle first 
announced by the great Grecian philosopher, Aristotle. Government with- 
out or beyond law is despotism and is none the less despotism because it is 
benevolent. 

True constitutionalism means government limited by law. This does 
not mean that the law shall remain static. Law must change to meet the 
economic and social development, but it must remain law and not arbitrary 
will. 

I shall undertake to consider three tendencies which endanger this great 
principle of constitutionalism. 

First, the tendency toward a highly centralized government, with the 
powers thereof in large measure vested in the executive. 

A planned economy and government regulation in minute detail of in- 
dustry, agriculture, and commerce must inevitably result in the vesting of 
practically all governmental authority in the national government and in the 
administrative branch thereof. 

Throughout our history our great statesmen and leaders of political 
thought have warned us of the dangerous consequences of over-centralization 
of power in the national government. 

President Jefferson said that he favored the “encouragement of agricul- 
ture and commerce as its handmaid,” but he further stated, “Were we directed 
from Washington when to sow and when to reap, we should soon want 
for bread.” 

- third of a century later President Jackson, in his second inaugural, 
said: 


“The destruction of our state governments, annihilation of their 
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control over the local concerns of the people, would lead directly to 
revolution and anarchy and finally to despotism..... In proportion, 
therefore, as the general government encroaches on the rights of the 
states, in the same proportion does it impair its own power and detract 
from its ability to fulfill the purpose of its creation.” 


In his first inaugural, President Lincoln said: 


“The maintenance inviolate of the rights of the states, and especial- 
ly the right of each state to order and control its own domestic institutions 
according to its own judgment exclusively, is essential to that balance of 
power on which the perfection and endurance of our political fabric 
depends.” 

President Coolidge, in an address at Williamsburg, Virginia, in May, 
1926, said: 

“No method of procedure has ever been devised by which liberty 
could be divorced from local self-government. No plan of centraliza- 
tion has ever been adopted which did not result in bureaucracy, tyranny, 
inflexibility, reaction, and decline.” 


President Franklin D. Roosevelt in 1930, when Governor of New York, 
said: 

“Let us remember that from the very beginning, differences in cli- 
mate, soil conditions, habits and modes of living in states separated by 
thousands of miles rendered it necessary to give the fullest individual 
latitude to the individual states It is obvious that almost every new 
or old problem of government must be solved, if it is to be solved to the 
satisfaction of the people of the whole country, by each state in its own 
way. ... 

“Now, to bring about government by oligarchy masquerading as 
democracy, it is fundamentally essential that practically all authority 
and control be centralized in our national government. 

“Any attempt by a national administration . . . to make all laws for 
the whole nation . . . would inevitably result at some future time in a 
dissolution of the Union itself. 

“Were it possible to find ‘master minds’ . . . men almost God-like 
in their ability to hold the scales of justice with an even hand . . . such 
a government might be to the interests of the country. But there are 
none such on our political horizon.” 


Until the Civil War, the powers exercised by the federal government 
were comparatively simple. During the past seventy years they have been 
so extended with a resultant increase in administrative bureaus that the 
administrative branch was not long since referred to by an eminent lawyer 
and writer as “Our Wonderland of Bureaucracy.” 

Today we have great numbers of departments, independent establish- 
ments, boards, commissions, authorities and government owned corpora- 
tions over which the President and the members of his cabinet exercise 
only the most general supervision. In a large measure we today have gov- 
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ernment by bureaucracy, and every extension of federal power accentuates 
that condition. 

History teaches us that government by bureaucracy is inefficient, ex. 
travagant and autocratic; it is self perpetuating; it lacks individual respon. 
sibility; it expresses the will of the bureaucrat rather than the will of the 
people. It is a government of men and not of law. It destroys that essen. 
tial balance which those expert in the science of government since the days 
of Lycurgus have regarded as the only means that will prevent democracy 
from degenerating into despotism. 

No doubt a strong central government is more necessary today to or- 
dered liberty and the perpetuity of the Union than it was in the early his 
tory of our nation. The great transportation systems, the telephone, the tele- 
graph, the radio, the aeroplane, and the commercial and industrial develop. 
ments of our time, have brought the people of the several states into a con- 
dition of inter-dependence and closer relationship. Great public service 
corporations minister to the needs of the people in many states. Great and 
powerful industrial corporations, with millions of invested capital, transact 
business throughout the entire nation. These conditions and the natural 
conflicts and competition between the various sections of our great country, 
give rise to many matters, national in scope and character, which only a 
strong and efficient national government can properly deal with and regulate. 

But it is only through the preservation of the right of each state to or- 
der and control its own domestic affairs, the maintenance of an efficient and 
virile national government, exercising authority only concerning those mat- 
ters which are essentially national in character, and through three indepen- 
dent and coordinate branches, each in balance with the other, that we may 
preserve those essential checks and balances upon which the perfection and 
endurance of our political fabric depends. 

That equilibrium must be maintained if we are to continue to have a 
government of law and not of men. 

A second danger to this great principle is the effort to take away or 
greatly curtail the power of the Supreme Court to declare an act of Con- 
gress unconstitutional. 

Article VI of the Constitution declares: 


“This Constitution, and the laws of the United States which shall 
be made in pursuance thereof; and all treaties made, or which shall be 
made under authority thereof of the United States, shall be the supreme 
law of the land.” 

Laws not made in pursuance thereof are not laws but the arbitrary will 
of those in authority. 
The great Chief Justice said: 

“The powers of the legislature are defined and limited, and that 
those limits may not be mistaken or forgotten the Constitution is writ- 
ten. To what purpose are powers limited and to what purpose is that 
limitation committed to writing, if these limits may at any time be 
passed by those intended to be restrained?” 
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The theory that the Congress itself should be the final arbiter of its 
wers does violence to the fundamental concept of supreme political author- 
ity in the people and a government of defined and limited powers. 

Let us apply the doctrine to an everyday transaction. Suppose you em- 
ploy an agent to look after an important matter for you. You have con- 
fidence in his wisdom and ability, and you give him, under the contract of 
agency that is the measure of his authority, broad powers and discretion. 
But for your own protection you write into the contract certain limitations 
and restrictions beyond which he may not go. He does something you claim 
goes beyond his delegated and enumerated powers. He replies, “Well, that 
question ought to be determined by me. I should be the arbiter of the ex- 
tent of my authority. It is wrong to submit such a question to a court for 
determination.” How long would you countenance such an idea? Yet such 
is the theory of those who would take away from the Supreme Court the 
power to pass upon the constitutionality of a law and vest such a power in 
Congress. 

Once we place in the hands of those whose powers are defined and 
limited the power to declare when they have or have not transcended their 
authority our constitutional system vanishes and we become a government 
of men and not of law. 

Against the insidious encroachments of despotism, our chief reliance 
must always be a fearless and impartial interpretation of law by a free and 
independent judiciary. 

As was stated by the Chief Justice of the United States in his address 
last week before the American Law Institute: 


“The success of democratic institutions lies in the success of the 
processes of reason as opposed to the tyranny of force. Between these 
society must choose. If society chooses the processes of reason, it must 
maintain the institutions which embody those processes. Institutions for 
the exercise of the law-making power and for the execution of laws 
must have their fitting complement in institutions for the interpreta- 
tion and application of laws, for the safeguarding of individual rights, 
through a competent and independent judiciary.” 


May I advert to one more tendency which seems to me to endanger 
constitutionalism. It is the increasing tendency to paternalism in govern- 
ment. Paternalism is destructive of the independence, the moral fibre, and 
the character of the individual citizen. 

If it is within the competency of governments to so plan the economic 
life of a nation and to so regulate industry, agriculture, and labor that all 
shall have plenty and the pathway of life shall be free from difficulty, want, 
and privation, will not such a course result ultimately in destroying those 
characteristics of citizenship requisite to the maintenance of a government by 
the people? 

In his second inaugural made in 1893, President Cleveland said: 

“The verdict of our voters . . . enjoins upon the people’s servants 
the duty of exposing and destroying the . . . evils which are the unwhole- 
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some progeny of paternalism. This is the bane of republican instity. 
tions and the constant peril of our government by the people. It de. 
grades . . . the plan of rule our fathers established and bequeathed to 
us as an object of our love and veneration. It perverts the patriotic 
sentiments of our countrymen and tempts them to pitiful calculation of 
the sordid gain to be derived from their government’s maintenance. It 
undermines the self-reliance of our people and substitutes in its place 
dependence upon government’s favoritism. It stifles the spirit of true 
Americanism and stupefies every ennobling trait of American citizenship,” 


Material resources, wealth, size and grandeur do not make a nation 
great. True greatness lies in the character of its citizenship—a citizenship 
that is intelligent, independent, patriotic, unselfish, self-reliant, courageous, 
tolerant, honest, upright and just. 

Paternalism does not produce that kind of citizenship. It takes self- 
sacrifice, adversity, and trial to develop the attributes of courage, self-reliance, 
strength of character, and virile manhood. 

In the book, “The Old Boat Rocker,” the author describes a certain 
class of our citizens as persons who were born tired and afterwards suffered 
a relapse. I do not believe that the government, by legislative fiat or patern- 
alistic policy, could breathe energy, efficiency, or character into such a class, 
and I apprehend that a long continued policy of paternalism would cause 
the average citizen to degenerate to the level of that class. 

A permanent policy of paternalism would ultimately stifle the spirit of 
true Americanism, stupefy the ennobling traits of American citizenship, and 
destroy our national character. 

Such a people would readily surrender their liberties for governments 
favor and submit to a government of men and not of law. 


And so I put to you this question: Will not the course we are now put- 
suing ultimately mean the vesting of almost unlimited powers in the federal 
government, the practical annihilation of the states, the surrender of local 
liberty, the stifling of the spirit of initiative and self-reliance in the in- 
dividual, and the subjection of the citizen to the dictates of a bureaucratic 
- despotism,—to a government of men and not of law. 


In America the Constitution is the supreme law binding on the people 
and those in governmental authority alike. In Italy the supreme law is the 
hopes and aspirations of the tireless brain of Mussolini. In Germany the 
supreme law is the ambitions and desires of Hitler. In Russia the supreme 
law is the iron will of Stalin. 

Let me give you a striking example of personal government in the 
Amendment Code of Penal Law in Germany, adopted June 26, 1935. It 
repudiates as a liberalistic principle that what is not prohibited is allowed 
and provides that even where no penal provision applies to an act it shall 
be punished “according to the underlying idea of the penal code or accord- 
ing to healthy public sentiment.” That provision was applied by the Labor 
Court of Weiman on February 14, 1936. A group of Aryan workmen em- 
ployed in a certain enterprise demanded the discharge of a Jewish fellow 
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employee, objecting to association with him. This workman was married, 
had served in the World War, had been several times wounded and had an 
unblemished record as a workman. In upholding the discharge the court 
admitted it could point to no specific law for its decision but placed it on 
the “legal instinct” and “legal feelings of the Nazi Party.” 

The outstanding characteristics of the governmental systems of Ger- 
many, Italy and Russia are the repressions and restraints they place upon 
the people and the broad powers they give to the rulers. 

The virtue of our Constitution is the restraints and limitations it places 
upon the agents of government, and the freedom it secures to the individual 
citizen. 

Is the American constitutional system, under which the people are mas- 
ters, not subjects, and in which is found full protection to their liberties, des- 
tined to go? Are we going to surrender the American system and individ- 
ual liberty for one that will destroy that liberty and local self-government, 
and make us mere pawns of a federal bureaucratic despotism ? Is America 
to be oblivious to the lessons of history? 

The crying need of this hour is leadership. Leadership by men who 
are intelligent, honest and courageous. Men who are familiar with the 
lessons of the past, with our constitution, with our system of government, 
with the proper sphere of national and state government, with the impor- 
tance of maintaining a balance between them and of keeping each supreme 
within its respective sphere, and with the genius of our free institutions. 

Convinced as I am that the American lawyer is better fitted than any 
other person to furnish that leadership, I want, in closing, to address you 
particularly as members of a great and learned profession of whose record 
you and I are justly proud. 

The lawyer possesses a peculiar understanding and appreciation of the 
principles upon which our government was instituted, the value of individual 
rights and liberties, the dangers of paternalism, and the defects of a central- 
ized and bureaucratic government, He has ever maintained a jealous 
guardianship over our institutions, our individual rights, and our individual 
liberties. He has always been a leader of the people during times of stress 
and storm. 

Though the record of the bar in the past in providing wise counsel and 
patriotic leadership has been a brilliant one, the needs of America today 
challenge it to a greater, finer, and more patriotic public service. It calls on 
you ibe. sentry duty on the watch-towers of freedom and to man the citadels 

li 

Let us remain true to the traditions of our profession, let us meet the 
challenge, let us do our full part to hold America fast to those fundamental 
concepts and principles that constitute the foundation of our government 
and the bulwark of our liberties, to the end that our country shall continue 
to be a land of ordered liberty and true freedom, under a government of 
law and not of men, and thereby justify our faith that America is still 
providentially destined to be a great and enduring democracy. 
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The Evolution of Kansas Probate Courts and Their 
Jurisdiction 
By Samuet E. BartLetr 
Ellsworth, Kansas 


I. ENGLISH BEGINNINGS 


The origin of probate jurisdiction is difficult to discover. It is probable 
that in an early English period jurisdiction over wills and their probate be- 
longed to the county court, before which all other matters of civil dispute 
were determined. Probably jurisdiction over the distribution of intestate’s 
goods also belonged originally to the temporal courts. But as early as the 
reign of Henry II, it is probable that jurisdiction in cases of disputed wills 
belonged to the ecclesiastical courts, and jurisdiction to grant probate soon 
followed. Gradually these courts became invested with plenary authority 
as to matters which pertained to the estates of decedents and this jurisdic- 
tion continued in England until 1857, when a court of probate was established. 


We have no trace in English law when the power to bequeath personal 
property did not exist. This power, however, did not extend originally to 
all of a man’s personal estate. It seems to have been the law of England, in 
the early ages, that a man’s goods were divided at his death, if he left a wife 
and children, into three parts—his wife taking one, his children jointly one, 
and the third being at his disposal by will. If he left a wife and no child, 
she took one-half, and he could dispose of the other half; if he left neither 
wife nor child, he could dispose of the whole. 


In case a person made no disposition of such of his goods as were tes- 
table, whether it were only a part or the whole of them, he was said to die 
intestate; and in such case it is said that by an old law the king was entitled 
to sieze upon the goods as the parens patriae and general trustee of the king- 
dom. This prerogative the king continued to exercise for some time by his 
ministers of justice, and probably in the county courts. Afterwards the 
crown, in favor of the church, invested the prelates with this branch of the 
prerogative. The goods of an intestate were thus given to the ordinary by 
the crown; and he might seize them, and also give or sell them at will, and 
dispose of the money in pios usus. If he did otherwise he broke the con 
fidence that the law reposed in him. The whole interest and power thus 
granted to the ordinary were only those of being the king’s almoner within 
his diocese, in trust to distribute the intestate’s goods in charity to the poor 
or in such uses as the zeal of the times had denominated pious. As he had 
the disposition of the intestate’s effects, the probate of wills of course fol- 
lowed. For it was thought just and natural that the will of the deceased 
should be proved to the satisfaction of the prelate whose right of distributing 
his chattels for the good of his soul was effectually superseded thereby. 

The goods of the intestate being thus vested in the ordinary upon the most 
solemn trust, the prelates were not accountable to any but God and them- 
selves for their conduct. Thus the clergy took to themselves under the name 
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of the church and the poor the whole residue of the deceased’s estate without 
paying even his lawful debts or other charges thereon. For this reason it 
was enacted in the reign of Edward I that the ordinary shall be bound to pay 
the debts of the intestate in the same manner that executors were bound in case 
the deceased left a will. Yet the residue after the payment of debts still re- 
mained in the hands of the bishops as ordinaries to be applied as they wished. 
The flagrant abuse of this power occasioned the legislature again to interpose 
and to prevent the ordinaries from keeping any longer the administration in 
their own hands, and by a statute in the reign of Edward III it was pro- 
vided that in case of intestacy the ordinary shall depute the nearest and most 
lawful friends of the deceased to administer his goods, and such administra- 
tors were put upon the same footing as executors appointed by will. This 
is the origin of administrators as they stood in England at the time of the 
American Revolution. 


II. DEVELOPMENT IN MASSACHUSETTS 


Ecclesiastical courts never existed in the United States; but from the very 
settlement of the country the office and functions of the English ordinary 
have been exercised here by similar officers under various titles, such as or- 
dinary, surrogate, register of wills, and judge of probate, and generally with 
larger powers than those functionaries possessed. 

The colony charter, under which the English settlers of Massachusetts 
emigrated and organized, contained no particular provisions for the es- 
tablishment of courts. It was framed for the regulation of a commercial 
and land corporation, rather than with a view to the establishment of a 
civil and political government. The colonists were strongly attached to the 
spirit of the English law, and adopted its leading maxims and its forms and 
modes of proceeding, so far as they were applicable and necessary to their 
peculiar condition and wants. The English probate jurisdiction, with which 
they were familiar, was confided to the ecclesiastical courts, whose juris- 
diction was exclusive and entirely separate from the temporal courts; but 
there could be no ecclesiastical courts in the colony. There was no church 
establishment by means of which they could be organized on the English 
model, nor was such a system consistent with the religious sentiments and 
purposes of the people. Some new provision was therefore necessary for 
the exercise in the colony of the important powers given to the ecclesiastical 
courts in England; and as at that time there was no apparent necessity for 
the erection of a distinct probate court, the power of admitting wills to pro- 
bate and of granting administration was given to the county courts, which 
were established under the general authority given by the charter to the gov- 
ernor and assistants to govern the company and their settlements. The coun- 
ty courts had jurisdiction in common law, probate, and equity, with an ulti- 
mate appeal to the governor and assistants. The earlier records exhibit probate 
decrees in the same pages with judgments in civil actions and sentences in 
criminal prosecutions. This provision, in the existing condition of the col- 
ony, was practically sufficient. Orders were passed from time to time, as 
experience suggested, to promote the convenient and prompt settlement of 
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estates; but the probate jurisdiction remained with the county courts until 
the dissolution of the colony charter. 

Under the province charter of William and Mary, granted in 1691, the 
courts were newly organized. The superior court of judicature, the court 
of common pleas, courts of general sessions, and justices of the peace were 
established; but the charter which gave to the general court authority to 
erect courts with civil and criminal jurisdiction ordained that the governor 
and council should “do, execute, and perform all that is necessary for the 
probate of wills, and granting administration for, touching and concerning 
any interests or estate which any person or persons shall have within our 
said province or territory.” Thus the probate jurisdiction was taken from 
the common-law courts, and in fact made independent of the legislative 
power. The provincial legislature passed an act erecting county courts of 
probate, but it was negatived by the king; but under the authority vested in 
the governor and council by the charter, probate officers were appointed in 
several counties, who were in effect surrogates, exercising a delegated author- 
ity, from whose decrees appeals were taken to the governor and council, 
who remained the supreme ordinary, or court of probate. This was the be. 
ginning of the probate courts as distinct tribunals. 

The courts thus constituted continued to exercise probate jurisdiction 
until the formal establishment of the county probate courts under the state 
constitution. Statutes were enacted by the provincial legislature recognizing 
their jurisdiction, extending their powers and duties, and to some extent 
regulating their proceedings. The constitution of 1780 provided for the 
regulation of times and places for holding probate courts, and for appeals 
from the judges of probate to the governor and councils until the legislature 
should make further provision. This system continued in actual operation 
until the passage of the act of 1781, by which the probate courts were first 
formally established. This statute provided for the holding of a court of 
probate within the several counties of the commonwealth, and for the ap- 
pointment of judges and registers of probate, and transferred the appellate 
jurisdiction from the governor and council to the supreme judicial court, 
which was constituted the supreme court or probate. The same statute 
authorized the courts of probate to allow wills and grant administrations; 
to appoint guardians for minors and insane persons; to examine and allow 
the accounts of executors, administrators, and guardians; and to act in such 
other matters and things as they should have cognizance and jurisdiction of 
by the laws of the commonwealth. 

The courts thus organized continued to exercise probate jurisdiction un- 
til the statute of 1858, which abolished the office of judge of probate, and 
provided for the appointment in each county of a suitable person to be judge 
of probate and judge of the court of insolvency, and to be called the judge 
of probate and insolvency. The same statute transferred all the jurisdiction 
and authority then exercised by the judges of probate to the judges of pro- 
bate and insolvency. 

By the statute of 1862 probate courts were made courts of record. The 
peculiar and appropriate jurisdiction of the probate court, embracing the 





= —=— -—-— - 08 © = &© Fes - & “FS 


_ i i oa oe: ae ak lk Ue el Ueeh6 | lCUek. ve ce CO eee Oe ae. Gk 


a fm Os wets SS Cf 


~*~ 


Fes e astray BAB AEH Be eS 


Tr — CO fk 


se 6Se 


Evo.uTIon oF Kansas ProsaTe Courts 137 


te of wills and granting administrations, and their incidents, is the 
same as that of the English ecclesiastical courts. Such was the jurisdiction 
first exercised by the governor and council, and their surrogates, under the 
province charter. But the powers of the probate court have been gradually 
increased by a series of state and provincial statutes, reaching back to the time 
of their separation from the common-law courts. Jurisdiction has been given 
to them of matters formerly within the exclusive cognizance of the courts 
of common-law, and not analogous to any proceeding of the probate court 
as a court of ecclesiastical jurisdiction. These various statutes, based upon 
the suggestions of practical experience, and passed with a view of promoting 
the prompt and economical disposition of the matters to which they relate, 
have resulted in establishing the large jurisdiction now exercised by the pro- 


bate court. 
III. GROWTH IN OHIO 


The development in Massachusetts was shared in by some of the other 
colonies, and later by the states. From the Massachusetts probate statutes 
those of Ohio, Michigan, Wisconsin, and Minnesota seem to have been orig- 
inally derived. In Ohio by the constitution of 1802 the court of common 
pleas in each county had jurisdiction of all probate and testamentary mat- 
ters, the granting of administration, the appointment of guardians and such 
other cases as were prescribed by law. When the Ohio judiciary system 
was reorganized by the constitution of 1851, matters relating to probate juris- 
diction, following the pattern of Massachusetts, were conferred upon the 
new court, which was called a probate court. The constitution provided 
that “there shall be established in each county a probate court, which shall 
be a court of record, open at all times, and holden by one judge, elected by 
the voters of the county, who shall hold his office for a term of three years” ; 
and provided that “the probate court shall have jurisdiction in probate and 
testamentary matters, the appointment of administrators and guardians, the 
settlement of the accounts of executors, administrators, and guardians, and 
have such jurisdiction in habeas corpus, the issuance of marriage licenses, 
and for the sale of land by executors, administrators, and guardians, and 
such other jurisdiction, in any county or counties, as may be provided by 
law.” The Ohio probate law relating to wills, administration, and the like 
was likewise taken from the Massachusetts law. 


IV. TRANSFER TO KANSAS 


Then the system was transplanted from Ohio into the territory of Kan- 
sas. The organic act of 1854 provided “that the judicial power of said ter- 
titory shall be vested in a supreme court, district courts, probate courts and 
Justices of the peace.” The probate courts were left by the organic act, for 
a proper definition of their powers of jurisdiction to the common usage, ac- 
ceptation, and practice of law, as received by, acted upon, and applied to 
such tribunals of government, under the name and by the designation of 
“probate courts.” The organic law of the territory imparted to the division 
of the judicial powers just such jurisdiction as has been, by the general and 
common construction, usage, and practices of jurisprudence in governmental 
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establishment and procedure, known and practiced by “probate courts,” in 
contradistinction of the supreme, district, and other courts, in their exercise 
of proper judicial power, and no more. In other words, under what may 
be called the Massachusetts system, the probate courts combined: (1) the 
exclusive jurisdiction of the ecclesiastical courts of the probate of wills of 
personal estates and granting administration; (2) the exclusive jurisdiction 
of the probate of wills devising lands, which could formerly be proved like 
deeds and other muniments of title only in the courts of common law in ac- 
tions relating to the titles, or upon an issue of devastavit vel non sent out of 
a court of chancery for a trial by a jury; (3) jurisdiction to adjust and ad- 
judge payment of the debts of decedents which were formerly exclusively of 
common-law cognizance; (4) exclusive jurisdiction generally of the very 
large branch of former chancery jurisdiction relating to the persons and 
estates of minors and others subject to guardianship, and jurisdiction ex- 
clusive or concurrent with other courts of the conversion of real estate into 
money for the payment of debts and legacies and benefit of wards and of the 
whole subject of accounting by executors, administrators, and guardians ap- 
pointed by them. 

This was the system of probate courts and probate jurisdiction prevail- 
ing generally among the states when the Kansas constitution was framed in 
1859. In the Wyandotte convention a provision for probate courts similar 
to the Ohio provision was proposed. It is a singular incident that in the 
Kansas constitutional convention the same objections were made to the pro- 
bate court provision as were made in the Ohio constitutional convention 
which formed the constitution of 1851 for that state. In both conventions 
the provision was opposed on the ground that “the other courts provided 
for will be amply sufficient for our present wants, and if the people shall af- 
terwards desire, in the progress of the state, to institute probate courts, you 
will have conferred upon the legislature the power to establish them.” In 
both conventions the men who seemed to be more prophetic as to the need 
of the future prevailed and the provision was finally inserted. The Kansas 
provision read: “There shall be a probate court in each county, which shall 
be a court of record, and have such probate jurisdiction and care of estates 
of deceased persons, minors and persons of unsound minds, as may be pre 
scribed by law; and shall have jurisdiction in cases of habeas corpus. This 
court shall consist of one judge, who shall be elected by the qualified voters 
of the county and hold his office two years.” This provision was changed 
in detail but not in principle by the adoption of a constitutional amend- 
ment in 1906. Not only the constitutional provision, but also the probate 
laws contained in the General Statutes of 1868, were in the main taken from 
the Ohio laws, and are in substance a part of the Massachusetts system, which 
has continued to develop. 


V. GROWTH OF JURISDICTION 


In almost every matter over which the probate court has at any time 
been given jurisdiction there is a constant tendency to enlarge its power; 
and in addition the court is constantly receiving new and distinct jurisdic- 





wT oea Bp 


—<— ee 2 te we FC 


s 


EvoLuTION OF Kansas ProsaTe Courts 139 


tion both by legislative enactment and judicial construction. The com- 
petency of the probate court to deal with vast and complicated affairs is 
more and more in evidence from additional legislation and recent decisions 
of the court. It must not be forgotten, however, that the probate court is 
strictly one of statutory power, except as to such jurisdiction granted by the 
constitution, and if the statute giving jurisdiction does not contain such 
power, expressly or impliedly, then it cannot be exercised. 
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Contracts in the Conflict of Laws—Kansas Decisions 


By Ricuarp C. DoNNELLY 
Washburn Law School 


It is a truism that the topic of contracts is one of the most uncertain and 
controversial in the conflict of laws.’ Three rules have been employed by the 
courts in determining the intrinsic validity of a contract which is related in 
fact to more than one jurisdiction:* The law of the place where the contract 
is made—where the last act necessary to make the contract a binding agree. 
ment takes place; the law of the place where the contract is to be performed; 
and the law intended by the parties. 

The rule that the law of the place of making—lex loci contractus—de. 
termines the legal effect of the transaction has been adopted by the Restate- 
ment of the Conflict of Laws.* The proponents of this view allege that the 
parties cannot be said to have entered into a contract in a true sense until a 
legal obligation is affixed to the promise by the law and that the law of the 
place of contracting determines the legal effect of the transaction. The prac- 
tical advantages of this rule are that it gives certainty to the law in that a 
lawyer can advise a client with definite reference to the law prevailing at the 
place of contract; and that it is easier for the parties themselves to follow 
the law of the place of contracting. Advocates of this rule concede that it 
may frustrate the intentions of the parties in some cases and that in other cases 
the place of contracting may have but little connection with the business in- 
volved in the agreement but they reply that a desire to allow greater freedom 
to contracting parties who conduct their business in such a casual manner 
should not overthrow a rule which is correct in logic and certain in ap- 
plication. 

The place of performance rule—lex loci solutionis—has the advantage of 
always having a substantial connection with the transaction. Difficulty is en- 
countered where performance by the promisor is to take place in more than 
one state and the agreement is valid by the law of one and not the other. The 
same obstacle arises when the agreement is bilateral and each party is to 
perform his part of the agreement in a different state. The only way out is 
to apply the lex loci contractus, unless the question of validity is to be pro- 
rated. Furthermore, if the law of the place of performance governs the act 
of contracting that law is given extraterritorial effect. There is also a practical 
criticism of the rule in that expert legal advise cannot easily be obtained at the 
time when the formation of the agreement is being considered. A lawyer 
can, as a rule, give expert advice concerning only his own state. 

The rule that the validity of a contract is determined by the law intended 
by the parties permits them to do a legislative act. The rule is also uncertain 
T. The topic has an extensive literature. Beale, ‘‘What Law Governs the Validity of a Contract,’ 
23 Harv. L. Rev. 1, 79, 194, 260 (1909). Lorenzen, ‘‘The Validity and Effect of Contracts in Con- 
flicts of Laws,’’ 30 Yale L.J. 565, 655 (1920); 31 Yale LJ. 53 (1921). Green, ‘‘New York Rules as 
to the Law Governing Validity of Contracts,’’ 12 Cornell L.Q. 286 (1927). McClintock, ‘‘Conflict of 
Laws—Vaildity of Oontracte-Texan Cases,” 10 Tex L. Rev, 168 (1092), 0° numer ‘“Conflles of 

See 2 Beale, Conflict of Laws, p. 1079 et seq. Goodrich, Conflict of Laws, p. 229 et seq. Stum- 


3. 
berg, Conflict of Laws, p. 201 et seq. 
8. Section 332. 
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in application. It is followed by the English courts‘ and is probably the one 
most frequently followed by the Supreme Court of the United States.° Juris- 
dictions which have adopted the place of making rule or the place of per- 
formance rule frequently employ a specialization of the intention rule in 
situations involving the question of validity arising out of usury. The courts 
evince a desire to uphold transactions made in one state and payable in an- 
other where the interest rate conflicts with the statute of one or both juris- 
dictions. The parties are presumed to have intended the law to apply which 
will uphold the contract.* The choice, however, is generally limited to the law 
of the place of making or the place of performance.’ 

Professor Lorenzen has advocated the adoption of ‘a rule, quite similar to 
the usury rule, for other types of cases.* He urges: 


1. That the intrinsic validity of contracts should be recognized if 
the local law of any state with which the contract has a substantial con- 
nection be satisfied. 


2. That such contracts be regarded as invalid: 
a. If their execution is prohibited by some stringent policy of the 
place of contracting; 
b. If their performance is illegal under the law of the place of per- 
formance. 
No case has been found which has gone this far but the rule is submitted as 
the considered judgment of a thorough scholar.° 


In the early case of Feineman v. Sachs,’° it was stated that the validity of 
a contract is to be determined by the law of the place where it is made, and 
if valid there it is valid everywhere. However, this statement was qualified to 
the extent that no state is bound to enforce a contract that is in contravention 
of its laws and which has been entered into in fraud or evasion of such laws. 
In that case a Missouri wholesale liquor dealer had sold a quantity of intoxi- 
cating liquors to a citizen of Kansas. It was allowed to recover the purchase 


price, there being no evidence that it had participated in the illegal act.” 
4. In re: Missouri S.S. Co., 42 Ch. D. 321 (1889); Dicey, Conflict of Laws (4th ed.), Rule 155, 


PB. 

6. Pritchard v. Norton, 106 U.S. 124, 1 8S. Ct. aes, 27 L. Ed. 104 (1882). 2 Beale, op. cit. p. 
inde Goodrich, op. cit. p. 235; Stumberg, op. cit. p. 2 

6. According to Professor Beale in his article in the. Harvard Law Review (supra, note 1), writ- 
ten in 1909, 5 states and pehaps 1 more adopted the lex loci contractus; 11 states and perhaps 5 more 
adopted the lex loci solutionis; and 12 states together with 8 more in the usury cases adopted the law 
intended by the parties. In 1985 the same writer (2 Beale, Conflict of Laws, p. 1171) listed 11 
states and perhaps 10 more as adopting the lex loci contractus; ¥ states and perhaps 2 more as adopt- 
ing the law of the place of performance; and 8 states and perhaps 4 more (14 more and perhaps 2 
more yet in the usury cases) 08 app. plying th e intention rule. Thus it appears that the lex loci con- 
tractus is oye | more frequently applied. e impetus given this rule by the Restatement will probably 
result in its adoption by even more states. 

7. Most of the older —. A lied the lex loci contractus, regardless of the intent of the parties, 
if the contract was usurious b e laws of both the place of making and the place of performance 
(O'Toole v. Meysenburg, 251 F. Io1 (1918); George v. Smith Sons, 250 F. 41 (1918) ) —— a few 
applied the law of the place of performance, also Cescqeemns the intent of the parties (Ringer v. 

ber Co., 213 F. 1001 (1914). Runkle v. Smith, 89 q. 108, 108 Atl. 882 (1918). But the 
latest decision of the ele ourt applied 4 law which upholds a greater — of the —a 
accordi to the —— intention of the Poy ies (Seaman v. Philadelphia rehouse Co. 274 U.S 
403, z Ed. 1128, 47 8S. Ct. 625 (1927). also 2 Beale, p. 1244. 

80 Yale Law Journal 655. 

. For a sympathetic criticism of the rule suggested by Professor Lorenzen see Stumberg, Con- 
flict of Laws, p. 218. Professor Stumberg feels, however, that the first qualification of the rule— 
that the contract will be regarded as invalid if execution is prohibited by some stringent policy of 


place of contracting—is unwarranted. 


7. 83 Kan. 621 (1885). 
other cases imvolving similar fact glnanttens where the same Ton wee are Dis- 


Two 
tilling Co. v. Nutt, 34 Kan. 724 (1886), and Williams v. Davidson, 64 Kan. 707 
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In Briggs v. Latham,” the defendant, a resident of Illinois, indorsed cer. 
tain notes held by her and placed them in the hands of her husband, a raj. 
road conductor, for negotiation. The husband sold and delivered the notes 
in Missouri where they were subsequently indorsed to the plaintiff. The notes 
were never protested nor did the defendant ever receive notice of non-payment, 
The laws of Illinois did not require protest or notice to fix the liability of an 
indorser while the laws of Missouri so required. The court held that the Mis. 
souri law applied since indorsement, when completed by delivery, is a separate 
and substantive contract. “The general rule is, that contracts of this char. 
acter are to be construed and their effect determined according to the laws 
of the state in which they are made, unless it appears that they are to be per. 
formed in or according to the laws of another state.” This case seems to 
qualify the laws of the place of making rule enunciated by the Sachs case to 
the extent that it will apply unless the parties manifest an intention that the 
law of some other state would apply. 


In Railroad Co. v. Johnson,” two Louisiana corporations, A Co. and B 
Co., entered into an agreement with each other relative to the construction of 
a line of railroad in the state of Louisiana. A Co. agreed to make advances 
to B Co. to cover the cost of a survey if the individual members of B Co. liv. 
ing in Kansas would execute a contract of indemnity. The defendants exe. 
cuted the contract and upon the failure of B Co. to comply with its part of 
the agreement they were sued by A Co. The trial court rendered judgment 
for the plaintiff against the defendants severally pursuant to the Louisiana 
law and not jointly and severally according to the law of Kansas. The Su- 
preme Court affirmed that decision, regarding the contract of indemnity as 
one made in Louisiana since it was signed by the defendants in Kansas and 
mailed to the plaintiffs in Louisiana. The court said by way of dictum that 
that law implies that a contract of indemnity will be performed in the state 
where the delinquency indemnified against is to occur and does occur. How- 
ever, this does not warrant the conclusion the court applied the law of the 
place of performance.“ 


In Alexander v. Barker,"* the plaintiff had taken possession of a tract 
of land in the Cherokee nation and had improved it. He was not a citizen 
of that nation. He employed the defendant, a citizen, as his agent to rent 
the land and collect the rent money. The laws of the Cherokee nation made 
it unlawful for one not a citizen to acquire or exercise any property rights 
on Cherokee lands or among the Cherokee people. Plaintiff sued the de 
fendant to recover rent which he alleged was collected but not accounted 
for. The record did not disclose whether the contract of agency was executed 
in Kansas or in the Cherokee nation. The court stated, however, that 
knowledge of that fact was immaterial. Since the place of performance 


12. 36 Kan. 255 (1887). 

18. 61 Kan. 417 (1900). 

14. In Mosby v. Manhattan Oil Co., 52 F. (2d) 364, it was held that the question of the extent 
of liability—whether defendants are jointly or severally liable-—is one of substantive law. An action 
was aronent in the Federal District Court for Missouri? against the defendants for polluting a Kansas 
stream. By the Kansas law they would have been jointly and severally liable, while under the Mis- 
souri law each defendant would have been liable only to the extent injuries inflicted by his own 
wrong. The court applied the Kansas rule and stated that by doing so the public policy: of Missouri 
was not contravened. 

15. 64 Kan. 396 (1902). 
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of the contract was wholly in the Cherokee nation its validity was to be de- 
termined by the laws of the Cherokee nation. For this proposition the court 
cited Railroad Co. v. Johnson, supra, which, it is submitted, was not in point. 
A little later in the opinion it was stated that “It is a general rule that con- 
tracts made in one jurisdiction, and intended to be performed there, but 
which cannot be made the basis of an action there, are non-enforceable else- 
where.” By the hypothesis the place of making and the place of perform- 
ance must coincide but the court had previously said that it was immaterial 
where the contract was made. If the part of the opinion quoted above is 
the ratio decidendi of the case then it can be harmonized with the prior de- 
cisions, otherwise it cannot. Even so the contract must be presumed to have 
been made in the Cherokee nation. 

In Ellis and Baker v. Lead Co.,’* the parties had made an oral contract 
in Kansas for the sale of personal property located in Oklahoma. The con- 
tract violated the Oklahoma statute of frauds but was valid under the Kan- 
sas statute. It was held that the law of the place where the contract is made 

verns its validity and that the plaintiff-vendor should prevail. The court 
remarked that the contract could in fact be performed anywhere. 

In Thomas v. Supreme Lodge," the defendant was a California fraternal 
benefit society, admitted to do business in Kansas. It had a local lodge here 
which issued certificates. Plaintiff claimed to be the beneficiary under a 
certificate issued from the local lodge to a resident of Kansas. The laws 
of California allowed the naming of a friend as beneficiary while the statutes 
of Kansas do not authorize the naming of a friend as beneficiary (G.S. 40- 
704). Although the contract of insurance appears to have been made in Kan- 
sas the court held that under our statute’* a foreign fraternal society is com- 
pelled to do business in conformity with the laws of Kansas only in the event 
that the laws of its domicil do not permit it to do business there. Since the 
defendant was duly incorporated under the laws of California which per- 
mitted the naming of a friend as beneficiary that law applied. The court 
in reality applied the lex loci contractus. The local law of Kansas relating 
to foreign fraternal societies seems to be as follows: If the society is author- 
ized to do business in the state in which it is incorporated then’ the local law 
of Kansas is the local law of the state of corporate domicil; If the society is 
not authorized to do business in the state of corporate domicil then the 
society must conduct its business in Kansas in accordance with the provisions 
of our statute. 

In the recent case of Young v. Nave,”® it was held that the enforcement 
of a promissory note, containing a provision for the payment of attorney’s 
fees, which was executed and payable in a state where such provision is 
valid, would contravene the public policy of Kansas as expressed in G. S. 67- 


16. 116 Kan. 144 (1924). 

17. 181 Kan. 180 (19380). 

18, The pertinent part of G.S. 40-708 is as follows: ‘‘And provided, That such society shall be 
shown to be authorized to do business in the state, province or ge | in which it is incorporated 
or organized, in case the laws of such state, province or territority shal vide for such authoriza- 
tion; and in case the laws of such state, province or territority do not provide for any formal authori- 
zation of such society to do business therein, then such society shall shown to be conducting its 
business in accordance with the provisions of this article.’’ 


19. 186 Kan. 23 (1932). 
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312.2" In the case of Stewart v. Mutual Benefit H & A Ass’n,” the court ad- 
hered to the lex loci contractus and held that the parties could not escape 
the operation of the Kansas Insurance Code when the policy of insurance 
had been delivered in Kansas. 

It appears that the usury cases in Kansas have all involved foreign build. 
ing and loan associations. In Loan Association v. Foster,” the plaintiff had 
applied to the Kansas agent of defendant, a Missouri corporation, for a loan. 
The application was transmitted to the defendant in Missouri, where the 
loan was allowed. Plaintiff had executed a bond and mortgage on Kan. 
sas real estate as security. He paid the amount received with the highest 
rate of interest permitted under the laws of Kansas and demanded that de- 
fendant release the mortgage. The defendant refused and an action was 
brought to cancel the mortgage. The court held that the loan was a Kansas 
contract, enforceable in Kansas, and governed by the laws of Kansas in re- 
lation to usury. The court followed the earlier cases of Building Assoc. v. 
Thompson* and Savings Assoc. v. Kidder. In all of these cases the fact 
that the mortgaged real estate was located in Kansas and that the enforce 
ment of the mortgage must therefore be in Kansas was greatly stressed by 
the court. It seems that the court was speaking only of the right to enforce 
the contract in Kansas, realizing that it might be deemed valid in other 
states. The result reached by the cases cited above has been avoided by 
express provisions in the contract that the law of a particular state shall 
govern. Thus in Loan Co. v. Solomon,” the defendant, a resident of Kansas, 
executed a bond secured by a mortgage on Kansas real estate to a Colorado 
building and loan association. The contract expressly provided that its con- 
ditions were to be performed in Colorado, that it should in all respects be 
governed by and entitled to the benefits of, the laws of Colorado. The court 
held that the fact that the mortgage was given upon the lands situate in a 
state other than that in which the contract was to be performed would not 
override express stipulations relating to the law by which the contract was 
to be governed; that such a circumstance might be an important factor when 
the contract is open to interpretation. The court thus implied that in the 
absence of an express provision that the law of a particular state is to apply 
the location of the land upon which a mortgage is given is a factor to be con- 
sidered in determining the intention of the parties. The court then said: 


“The courts of this state should not refuse, on the grounds of a sup- 
posed public policy, to enforce collection of sums due on a lawful bond 
solvable by the laws of a foreign state, and not given in evasion of the 


20. O. F. Pool v. Day, 141 Kan. 195 (19385), holding the Kansas Automobile guest statute in- 
applicable to a foreign tort. 

21. 185 Kan. 138 (1932). 

22. 68 Kan. 468 (1904). 

28. 19 Kan. 321 (1877). 

24. 9 K.A. 385 (1899). 

26. Thus in the Kidder case the court said: ‘‘This contract, so far as its language could control, 
was entered into with reference to the laws of the State of New York, and was to be there performed. 
- . - However, the mortgage could only be enforced in the State of Kansas. A contract usually is en- 
tered into with reference to the laws of the state or country where it is made, or to be performed, but 
where a contract must be enforced in s particular place, the laws of that state may apply to such 
provisions of the contract as are in conflict with the laws thereof. In the foreclosure of a real estate 
mortgage, the usury law of the state in which the land is situated will govern, although payment of 
the loan in another state is provided for by the terms of the contract.’’ 

26. 71 Kan. 185 (1905). 
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usury laws of this state, merely because if construed by the laws of this 
state the rate of interest would be higher than that allowed by the laws 
here. The position assumed by some courts in reference to this matter, 
when considering building and loan association cases, can scarcely be 
regarded as anything less than the result of a tour de force.” 


The last sentence of the quotation is in itself interesting in view of the 
fact that prior Kansas building and loan association cases were not cited. 
The Solomon case was followed in the case of Steinman v. Loan Co.”’ where 
there was a similar fact situation. 


Apparently no Kansas case has raised the question of what law should 
vern the capacity of parties to enter into a contract. It is the general rule 
that the law of the place of contracting determines the capacity to enter into 
acontract.* A distinction should be made between capacity to make a con- 
tract and capacity to transfer property. The situs of the land determines 
capacity to transfer land and capacity to transfer a chattel is governed by the 
law of the state where the chattel is at the time of the conveyance.” In Eng- 
land, the law of the domicil governs capacity to contract, except perhaps in 
the case of an ordinary commercial contract.*° The theory that domicil gov- 
erns capacity is a theory of the civil law and Louisiana seems to be the only 
state in this country that follows it.” 

The law of the place of contracting also determines the formalities re- 
quired for making a contract. Authority is divided upon the question wheth- 
er the statute of frauds embodies a rule of substance or a rule of procedure. 
The Restatement adopts the view that it may be either or both.” If it is in- 
terpreted as meaning that no evidence of an oral contract will be received by 
the court, it is procedural. If, however, the statute of the place of contracting 
is interpreted as making satisfaction of the statute essential to the binding 
character of the promise, no action can be maintained on an oral promise 
there made in that or any state. Professor Goodrich states that the preferable 
view is to regard it as a matter of substance and to recognize a contract as valid 
which complies with the law of the state where made. He would make no 
distinction between section four and section seventeen of the English statute.” 
Professor Stumberg suggests that the doctrine applied in the usury cases 
should apply here as well.** The Kansas court has taken the position that 
our statute expresses so strong a local policy that recovery can be had only 
on those foreign contracts which conform to it.” 

In Sykes v. Bank,® a resident of Kansas made a note payable in Missouri. 
The Missouri payee indorsed it to a Kansas Company which in turn indorsed 
it to plaintiff, an Iowa bank. Defendant had no knowledge or notice of the 
indorsements and paid the note before maturity to the payee, who had no 


27. 78 Kan. 479 (1908). 
. PO Restatement of Conflict of Laws, sec. 833; 2 Beale, p. 1176; Goodrich, p. 222; Stumburg, 
. Restatement, sections 216 and 255; 2 Beale, pp. 941, 977. 
. Stumberg, p. 215. 
. Marks v. Loewenberg, 148 La. 196, 78 So. 444 (1918); 2 Beale, p. 1180. 
. Restatement, sec. 334, comment b; 2 Beale p. 1181. 
- Goodrich, p. 173. 
- Stumberg, p. 217. 
- Barbour v. Campbell, 101 Kan. 616 (1917). 
- 78 Kan. 688 (1908). 
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authority from the holders to receive such payment. When sued by the plain. 
tiff the defendant contended that the note was non-negotiable. The court held 
that the negotiable character of the note was to be determined by the laws of 
Missouri, where it was payable, upon the ground that the parties were pre. 
sumed to have contracted with reference to the law of the place of payment, 
The Restatement adopts a contrary rule®’ but it is submitted that the Kansas 
rule is the more convenient and practical. The place of payment usually ap. 
pears on the fact of a mercantile instrument while the place of contracting 
often does not. Furthermore, it is of great commercial importance that the 
negotiability of such instruments be easily and carefully determined in order 
to enhance their marketability. 

In Pacific Express Co. v. Foley,” plaintiff sued to recover damages alleged 
to have been sustained by him in the transportation of a box of merchandise 
from Kansas City, Missouri, to Lawrence, Kansas. Defendant had given a re- 
ceipt in which it was provided that it would not be liable “for any loss of or 
damage to any box, package, or thing for over $50, unless the just and true value 
thereof is herein stated.” The value of the box was not stated in the receipt nor 
to the defendant. It was held that the parties were presumed to have contracted 
with reference to the place of shipment. The provision was valid under the 
Missouri law. This case is in accord with the general view.” 

Questions concerning the manner of performance, the persons to whom 
performance is to be rendered, the time and conditions of performance and 
questions of detail are determined by the place where performance is to be 
made.” There is no logical and precise line which separates questions of the 
rights and duties arising from the formation of a contract and those con- 
nected with its performance. The difficulty of distinguishing between mat- 
ters of substance and matters of procedure is not peculiar to the subject of 
Conflict of Laws. The question is not solvable by any rule of thumb but must 
depend upon the circumstances of each case and must be governed by the 
exercise of considered judgment. The Restatement has suggested a test which 
is as follows:“' “When the application of the law of the place of contracting 
would extend to the determination of the minute details of the manner, 
method, time and sufficiency of performance so that it would be an unrea- 
sonable regulation of acts in the place of performance, the law of the place 
of contracting will cease to control and the law of the place of per- 
formance will be applied. On the other hand, when the application of 
the law of the place of performance would extend to a regulation of the 
substance of the obligation to which the parties purported to bind themselves 
so that it would unreasonably determine the effect of an agreement made in 
the place of contracting, the law of the place of performance will give way 
to the law of the place of contracting.” In the case of Sykes v. Bank, supra, 

the Kansas court said: “Subject to qualifications not necessary now to con- 


37. Sec. 386. ‘‘The law of the place of contracting determines whether a mercantile instrument 
is negotiable, whether it is duly executed and delivered, whether it is valid without consideration, and 
if not, whether consideration has been given.’’ 

88. 46 Kan. 457 (1891). 

89. Restatement, section 338. ‘‘The law of the place of contracting determines the validity of a 
contract limiting the carrier’s liability.’’ 

40. Restatement, sec. 358. 

41. Ibid, comment b. 
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sider the law of the place of performance of contracts governs in deter- 
mining the liability of the contracting parties, and this principle applies to 
promissory notes.” The court cited as authority for that statement the lead- 
ing case of Scudder v. Union National Bank® where it was said that “Matters 
bearing upon the execution, the interpretation and the validity“ of a con- 
tract are determined by the law of the place where the contract is made. 
Matters connected with its performance are regulated by the law prevailing 
at the place of performance.” The case of Swift v. Clay“ involved an action 
on a promissory note executed in Texas, payable in Missouri, and sued on 
in Kansas upon attachment and publication service. The court followed the 

eral rule that the law of the place of performance determines whether 
a breach has occurred.“ The breaking of the promise to pay gave rise to the 
cause of action and the Missouri statute of limitations governed the claim. 
In the course of the opinion the court said that “a promissory note made in 
one state to be performed in another state is governed by the law of the place 
of performance, without regard to the place where it was written, dated, or 
signed, unless the note itself shows clearly that it should be governed by the 
law of the place where made.” This statement is entirely too broad and 
unless limited to the particular facts before the court may cause difficulty. 
The utterance might refer to capacity, formalities, validity, or matters con- 
cerning performance. The authorities cited in support of the statement throw 
very little light upon the meaning intended by the court.“* The main question 
before the court was whether the law of the place of performance determined 
whether there had been a breach of the contract and the decision should be 
limited to that point notwithstanding the vague dictum. 

It has generally been held that the problem of whether a claim has 
been barred by the statute of limitations is a matter of procedure to be gov- 
erned by the statute of the forum, regardless of where the cause of action 
arises. However, if the statute is so framed as to constitute a limitation upon 
the right instead of merely limiting the time within which suit must be 
brought, it becomes a matter of substance.‘’ Kansas has partially solved the 
problem by a statute which provides that non-residents cannot maintain an 
action in this state where the cause of action is barred by reason of lapse of 
time in the state where it has arisen.“* This statute was applied in the case of 
Swift v. Clay, supra. The defendant pleaded the Texas statute of limita- 
tions which would have barred the action. The plaintiff invoked the Mis- 
souri statute under which the action could still have been maintained. The 


42. 91 U.S. 406, 23 L. Ed. 245 (1875). 

43. As to what law determines the validity of a contract under the rules of the United States 
Supreme Court compare the Scudder case with Hall v. Cordell, 142 U.S. 116, 35 L. Ed. 956 (1891), 
where the court applied the intention of the parties as the test. 2 Beale, p. 1107. 

44. 127 Kan. 148 (1928). 

45. Restatement, sec. 370. ‘‘The law of the place of performance determines whether a breach 
bas occurred.’’ 

46. Joffe v. Bonn, 14 F. (2d) 50 (1926) was a usury case. In United Bank & Trust Co. v. Me- 
Cullough, 115 Neb. 327 (1927), a promissory note was made in Nebraska, payable in California. It 
was held that the law of the place of Re ent determined whether the note was negotiable or not. 
In Commercial Credit Corp. v. Bayko (N.J.) 137 Atl. 534 (1927) it was held that the validity of a 
contract is governed by the law intended by the parties. In Banca Ital. Di Sconto v.: Columbia Counter 
Co. 252 Mass. 552 (1925) the court said by way of dictum that; the maker of a note is ordinarily bound 
in accordance with the laws of the place where it is payable. It was immaterial, however, whether the 
note was to be construed by the laws of the place of payment or the laws of the place where made 
as there was no evidence to show that it was invalid in either jurisdiction. 

47. Restatement, sections 6038, 604, 605. 

48. G.S. 60-310. 
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court applied the Missouri statute on the theory that the cause of action had 
arisen there and allowed a recovery. The statute was also applied in Stockmen’s 
Bank v. Madison.” Plaintiff sued to recover on a promissory note. The de. 
fendant pleaded that he had sustained damages in excess of the amount due 
on the note by reason of a maliciously prosecuted suit previously brought by 
the plaintiff against him. Plaintiff in reply alleged that the cause of action 
in favor of the defendant for the malicious prosecution was barred by the 
statute of limitations of Nebraska, where the prosecution was commenced and 
where the note had been given. The trial court excluded evidence of the 
Nebraska statute. The Supreme Court held that this was error and that the 
evidence should have been admitted. Since the claim for damages for the 
malicious prosecution was barred by the laws of Nebraska, the defendant 
could not avail himself of his alleged claim in Kansas. Apparently no Kansas 
case has raised the question as to the status of a statute of limitations in a 
suit on a contract between a resident of Kansas and a non-resident. 

The chief criticism of the Kansas court lies not upon the ground of in- 
consistency but rather upon the fact that the language used in the opinions 
has not always been accurate and precise thus indicating a lack of thorough 
anaylsis. Unfortunate dicta have been indiscriminately inserted in some of 
the opinions. Certainty in the law may be desirable from a theoretical stand- 
point but it is also true that the application of an inflexible rule is often too 
high a price to pay for certainty. Failure to evolve any rule to solve all cases 
may be explained on the ground that cases present different legal questions 
which require different solutions to make the law protect the different in- 
terests concerned. If a rule cannot be found which may be satisfactorily ap- 
plied in all cases, the desired certainty may be obtained by determining the 
conditions which call for the application of each of the different rules. No 
simple solution can be offered but it is better to have a frank recognition of 
the complexities of the problem and a limitation of the decision of each case 
to the particular question presented than to have the opinions cluttered with 
broad and general statements of a rule as though it applied to all cases with- 
out any indication why that particular rule, rather than another, should be 
selected. 


49. 129 Kan. 253 (1929). 
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Two Cases on Conservation 
By H. H. Lesar® 


The Supreme Court of the United States at its last term decided two 
conservation cases' which are worthy of note. Both cases arose as a result 
of the efforts of the Texas Legislature to curtail the waste of gas in the Pan- 
handle gas field. That field, the largest natural gas field in the United States, 
is divided for administrative purposes into two zones—East and West. The 
West zone contains both sweet and sour gas,” the East only sweet gas. In 1935 
there were 517 wells in the sweet gas area of the West Panhandle, 180 of which 
had no outlet for fuel and light purposes. In the East zone there were 322 
wells, 121 of which had no outlet for fuel and light purposes. The owners of 
approximately 30 per cent of the total productive area had built nine major 
pipe lines to points outside the State of Texas, and most of these pipe lines 
transported only gas from their own fields. 

In 1931 the Texas Legislature passed a common purchaser act,’ pro- 
viding that in order to conserve natural resources of the state every person 
or corporation “now, or hereafter, claiming or exercising the right to carry 
or transport natural gas by pipe line, or pipe lines, for hire, compensation 
or otherwise within the limits of this state, or which is now engaged or shall 
hereafter engage in the business of purchasing, or taking, natural gas . . . 
shall be a common purchaser.” An attempt to apply this act to pipe lines 
in the Panhandle area in order to compel them to furnish an outlet to owners 
of wells without pipe line facilities resulted in the statute being declared in- 
valid in Texoma Natural Gas Co. v. Railroad Commission.: The Railroad 
Commission had construed the act as applying to private pipe lines who had 
theretofore transported only gas from their own leases. The court held that 
as so construed, i.e. as requiring those who were not common carriers or com- 
mon purchasers to become such, the act violated both the due process and 
the interstate commerce clauses of the Federal Constitution.* 

Shortly thereafter the Railroad Commission held hearings on the petition 
of some gas well owners for gasoline stripping permits. It then found: that 
pipe line companies controlling the market had refused to purchase gas 
from others; that there were many wells not producing for want of an out- 
let; that producing wells were drawing gas from the non-producers; that if 
the owners of wells without outlets could use their gas only for fuel and 
light others would get their gas; that there was no reasonable prospect that 
owners of the wells without outlets would find a market. From these findings 


* Assistant Professor of Law, University of Kansas. This comment is taken from a paper written by 
the author while a Sterling Fellow at the Yale Law School (1936-1937). 


1. Thompson v. Consolidated Gas Utilities Corp., 57 Sup. Ct. 364 (U.S. 1937); Henderson Co. 
v. a. 57 Sup. Ct. 447 (U.S. 1937). 

2. Sour gas contains sulphur compounds and is used principally for the manufacture of carbon 
black, since it is unfit for use for lighting and heating. Carbon blaak _— in the Panhandle field 
— 70 per cent of the carbon black manufactured in the United States. See Order of Railroad 

ission reprinted in Consolidated Gas Utilities Corp., 14 F. Supp. 318, 319 (W.D. Tex. 1936). 

3. Tex. Sess. Laws 1931, c. 28, Tex. Stats. (Vernon, 1931 Supp.) Art. 6049a. 

4. 59 F. (2d) 750 (W.D. Tex. 1932). 

5. A private carrier cannot be converted into a public carrier by legislative fiat: Associated Pi 
Line Co. v. Railroad Commission, 176 Cal. 518, 169 Pac. 62 (1917), but a carrier that is public in 
fact may be pelled b such in form. Producers Transportation Co. v. Railroad Commis- 
bry ano 40 Sup. Ct. 181 (1920); The Pipe Line Cases, 234 U.S. 548, 560, 34 Sup. Ot. 
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the commission concluded that if the petitioning owners were denied strip- 
ping permits their property would be confiscated, but that the use of gas in 
stripping plants was waste. So the commission ordered all gas wells in one 
area closed until the market would insure ratable production and limited 
the taking from wells in the balance of the Panhandle field to four per cent 
of potential capacity. These orders were challenged in Texoma Natural Gas 
Co. v. Terrell,’ the plaintiff pipe line alleging that it was committing no 
waste in taking all the gas it could use. The court, holding that the com. 
mission’s orders were ultra vires because it had authority only to prevent 
waste, said: “The Legislature of Texas, in the statute on which the defend- 
ants rely, has not delegated to the commission any power to restrict pro- 
duction upon considerations having to do with the rights of owners to draw 
upon a common supply, and the extent to which they may do so. On the 
contrary, it has expressly withheld from it any power to limit production 
except upon considerations of physical waste.” 

Prior to these cases the commission had forbidden the use of gas for 
stripping purposes under the statute’ which stated that gas should be con- 
fined within 10 days after discovery until it could be used for light and 
fuel. The commission’s orders were upheld in F. C. Henderson v. Railroad 
Commission, the court recognizing that stripping which yielded only .29 
gallon of gasoline per 1,000 cubic feet of gas was waste. After the failure 
of the attempts to force pipe line companies to purchase gas, however, the 
legislature amended the statute to permit the use of gas for stripping to the 
extent of 25 per cent of the open flow in pools of more than 300,000 acres 
where there was no reasonable market for light or fuel available.? Under 
this amendment, the commission began to issue stripping permits. 


While the case of Texoma Natural Gas Co. v. Terrill was pending, the 
legislature passed another act.’® It provided that whenever the full produc- 
tion from a common source of supply of natural gas should exceed the 
reasonable market demand the commission could determine the allowable 
production, which should be the market demand which could be produced 
without waste, and allocate this among the various producers on a reason- 
able basis. Pursuant to this act the commission prorated the Panhandle field. 
As a result of this order pipe line companies who were supplying the entire 
market for fuel and gas fell 18 per cent short of being able to do so. In 
Canadian River Gas Co. v. Terrell," it was held that this order was invalid. 
Counsel for the commission contended that the order rested upon the com- 
mission’s power to regulate the correlative rights of owners of gas in a com- 
mon pool, a power conferred by statute, or, if the first contention was not 
tenable, that the order was sustained as a valid and reasonable regulation 
to prevent waste. Professing to doubt the constitutionality of a statute de- 
signed solely to regulate correlative rights, and finding no waste, the court 


6. 2 F. Supp. 168 (W.D. Tex. 1932). 

7. Tex. Stats. (Vernon, 1931) Arts. 6008, 6014. 

8. 56 F. (2d) 218 (W.D. Tex. 1982), appeal dismissed 287 U.S. 672, 58 Sup. Ot. 4 (19382). 

9. See the discussion in Canadian River Gas Co. v. Terrell, 4 F. Supp. 222, 227 (W.D. Tex. 1933). 

10. Tex. Sess. Laws 1932, c. 2. 

11. 4 F. Supp. 222 (W.D. Tex. 1933); criticized Comment (1934) 48 Yale L.J. 610, 622; cf. 
Note (1934) 2 Geo. Wash. L Rev. 474, 478. 
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rejected both contentions and held the order ultra vires because the statute 
ve the commission power to prorate only to prevent waste. 

Following this decision, owners of gas wells without pipe line con- 
nections were permitted to use their gas for stripping purposes and for the 
manufacture of carbon black. The blowing of a billion cubic feet of gas into 
the air each day gave rise to a widespread demand that the waste be stop- 
ped.’* Evidently the owners of pipe lines, seeing that these operations were 
going to draw gas from their wells, joined in the demand for conser- 
vation."® Hearings were held by the Texas Legislature, resulting in the pas- 
sage of a new gas statute in 1935.‘ The Railroad Commission was given 
power to prorate production in preventing waste and adjusting correlative 
rights and there was a detailed definition of waste, including various waste- 
ful usages, such as the manufacture of carbon black. The cases decided by 
the Supreme Court of the United States arose under this act. 


RESTRICTIONS UPON USE 


In Henderson Co. v. Thompson," the court sustained orders of the Texas 
Railroad Commission classifying certain of plaintiffs wells as “sweet gas” 
wells and forbidding the use of gas from these wells for the purpose of 
making carbon black. It was argued that because the landowner in Texas 
is regarded as the absolute owner of the oil and gas under his land the legis- 
lature was without power to regulate the use of gas. This argument has 
been advanced before, and it is well that it be exploded. 

The constitutionality of a Wyoming Act, prohibiting the use of natural 
gas for the manufacture of carbon black without using the heat generated 
thereby for other industrial or domestic purposes, was before the Supreme 
Court in Walls v. Midland Carbon Co.* The court sustained the regulation, 
saying: 

“And there is a great disproportion between the gas and the prod- 
uct, and necessarily there was presented to the judgment and policy of the 
State a comparison of utilities which involves, as well, the preservation of 
the natural resources of the State, and the equal participation in them by 
the people of the State. And the duration of this utility was for the con- 
sideration of the State, and we do not think that the State was required 
by the Constitution of the United States to stand idly by while these 
resources were disproportionately used, or used in such way that tended 
to their depletion, having no power of interference.” 


A later Montana decision,” however, reached a contrary result, the court 
resting its decision in part upon different theories of ownership in situ. A 
reference to the development of those theories will illustrate the fallacy 


of such an argument. 


12. See speech of Secretary of Interior Ickes before the A.P.I. in Texas, November 14, 1933, 
reprinted in Pettengill, Hot Oil (1986) 251 et. seq. The onerey, of one billion cu. ft. daily for one 
year would equal that of 62,634,000 barrels of oil or 487,000 freight cars of coal. Ibid. 

13. See the argument that they were precluded from contesting the constitutionality of the statute 
in Th =e v. Consolidated Gas Utilites Oorporation, 57 Sup. Ct. 364 (U.S. 1937). 

14. . Sess. Laws 1935, v. 1, c. 120, Tex. Stats. (Vernon, 1935) Art. 6008. 

15. 57 o>. Ct. 447 (U.S. 1937). 

16. 254 U.S. 300, 324, 41 Sup. Ct. 118, 124 (1920). 

17. Gas Products Company v. Rankin, 68 Mont. 372, 207 Pac. 993 (1922). 
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When the first oil cases arose, neither judges nor scientists knew all of 
the physical properties of oil or gas or their actual state of existence in the 
subterranean rock strata. Yet, the judges found themselves under a duty to 
decide for one litigant and against the other, and there being no common 
law precedents, they used analogies drawn from the legal status of other 
things and other parts of land. So oil and gas were by various courts com- 
pared with solid minerals,’* water,’® and even wild animals” for the purpose 
of determining the landowner’s legal interest. A comparison with solid 
minerals resulted in a conclusion that he is an absolute owner; a comparison 
with water indicated a qualified ownership, and a comparison with animals 
ferae naturae resulted in a conclusion that the landowner has neither prop- 
erty nor ownership. Yet, whatever theory or analogy was used, the courts 
all reached the same result with respect to what the landowner could do. In 
effect, they held that the landowner has a privilege to take oil and gas from 
his lands by operations conducted thereon although in doing so he drains oil 
and gas from under adjoining lands.** One reason for this position may be 
found in the fact that there was at the time the law was developing no way 
of ascertaining how much oil and gas was under any particular tract of 
land and no way of marking the boundaries of the productive field.” Another 
reason may have been that these substances were needed for use above ground 
and were thought to be of no value in the ground, so that the only policy 
to serve was one of production.” Whatever the reason, the rule became well- 
established. It cannot be denied that this privilege of taking is property. And, 
since the courts hold that landowners in every state have the same privilege 
of taking, it seems obvious that the particular theory that was used in reaching 
this result in the first instance is immaterial when it comes to the question 
of determining the power of the state to regulate the exercise of that priv- 
ilege, the use of that property. 

Another point noted by the court in the Henderson case is the basis for 
legislative regulation. The effect of the decision as to the nature of the land- 
owner’s interest was to foster a system of competitive drilling, a cause of 
waste above and below the surface. The courts, however, did apply one re- 
striction to the privilege of unlimited taking. It was held that a landowner 
could not blow gas into the air or burn it at the well when the effect was 


18. Hague v. Wheeler, 157 Pa. 324, 341, 27 Atl. 714 (1893), where the court said: ‘‘But the owner 
of the surface is the owner downward to the center, until the underlying strata have been severed 
from the surface by sale. What is found within the boundaries of his tract belongs to him according 
to its nature. The air and water he may use. The coal and iron and other solid minerals he may mine 
and carry away. The oil and gas he may bring to the surface in like manner, to be carried away and 
consumed. His dominion, is, upon general principles, as absolute over the fluid as the solid minerals.’’ 
See Stoughton’s Appeal, 88 Pa. 198 (1879). But the Pennsylvania court was forced to recede from 
this position. Jones v. Forest Oil Co., 194 Pa. 379, 44 Atl. 1074 (1900). See also Williamson v. Jones, 
39 W. Va. 231, 29 S. E. 436 (1894). 

19. People’s Gas Co. v. Tyner, 131 Ind. 277, 31 N.E. 59 (1892); Park v. Johnston, 55 Pa. 164 
(1867). But by the American rule in the underground or percolating water cases, the landowner is 
held to a reasonable use. Bassett v. Salisbury, 43 N.H. 569 (1862); 1 Tiffany, Real Property (2d ed. 
1920) sec. 310. This rule has never been applied to oil and gas. Summers, Law of Oil and Gas (1927) 
p. 77. 

20. Westmoreland & Cambria Gas Co. v. DeWitt, 180 Pa. 235, 18 Atl. 724 (1889); State v. 
Ohio Oil Co., 150 Ind. 21, 49 N.E. 809 (1898). 

21, Summers, Oil and Gas, secs. 23, 48. 

22. See Barnard v. Monongahela Natural Gas Co., 216 Pa. 362, 65 Atl. 801 (1907). 

23. See Summers, Oil and Gas, p. 81. 
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to injure or deplete the common reservoir. Perhaps the courts might have 
extended the sphere of operation of this principle that one owner could not 
injure or deplete the common reservoir by negligent or wasteful practices 
conducted upon his own land had not the state legislatures taken hold of 
the problem by striking at particular evils. As events occurred, the main re- 
srictions have been statutory. Beginning in 1878 with a Pennsylvania statute 
providing that operators should plug abandoned wells to prevent the intru- 
sion of water into the oil-bearing formation,” statutes have been adopted by 
the legislatures of most oil and gas producing states providing for the casing 
and plugging of wells,** the prohibition of the use of pumps and other arti- 
ficial means of increasing the flow of natural gas,” the spacing of wells,” 
the prohibition of certain wastes and wasteful uses of oil and gas,” and the 
limiting of amounts of oil and gas that may be produced.” All of these regu- 
lations have been sustained by the courts upon the ground that the state has 
power to regulate the production and use of oil and gas for the purpose of 
conserving natural resources and protecting the “correlative rights” of owners 


—_—_—_—_——— 

24. ‘‘Independently, however, of any statute, for reasons already stated, the common owners of 
gas in the common reservoir, separately or together, have the right to enjoin any or all acts of 
another which will materially injure, or which will involve the destruction of the property in the 
common fund or supply of gas.’’ Manufacturers’ Gas & Oil Co. v. Indiana Natural Gas & Oil Co., 155 
Ind. 461, 474, 57 N.E. 912, 917 (1900). Accord: Louisville Gas Co. v. Kentucky Heating Co., 117 
Ky. 71, 77 8.W. 868 (1903) (depleting pressure of common pool by burning gas at well); Atkinson 
vy. Virginia Oil & Gas Co., 72 W. Va. 707, 79 S.E. 647 (1913). Contra: Hague v. Wheeler, 157 Pa. 
$24, 27 Atl. 714 (1893) (burning gas designed to force purchase permitted); cf. Louisiana Gas & Fuel 
Oo, vy. White Bros., 157 La. 728, 103 S.E. 23 (1925). 


25. Pa. Laws 1878, Act 80, p. 56. 

26. The Kansas statutes on this subject are typical. See Kan. Stats. (Corrick, 1935) 55-115 et. 
seq. See State v. Lebow, 128 Kan. 715, 280 Pac. 773 (1929), upholding the statute. 

27. See Kan. Stats. (Corrick, 1935) 55-113. The first of such acts was passed in Indiana durin 
the so-called ‘‘natural gas craze’’ in that state in order to keep gas in the state for the use of lo 
manufacturers and prevent its transportation to Chicago by pipeline. That act was upheld in Manu- 
facturers’ Gas and Oil Co. v. Indiana Natural Gas and Oil Co., 155 Ind. 461, 57 -N.E. 912 (1900.) The 
purpose of such acts in other states has been to equalize taking and prevent injuries to the reser- 
voir. In some states the power to make such r ations is lodged in an administrative agency. Ely, 
The Oil and Gas Conservation Statutes (1933). See Note (19382) 10 Tex. L. Rev. 207. The Oklahoma 
regulation has been held valid upon a finding that it would prevent waste by increasing ultimate re- 
covery. Gilmer Oil Co. v. Corporation Commission, 177 Okla. 505, 61 P. (2d) 22 (1936). 

28. The first of such statutes was a Kansas statute prohibiting the drilling of an oil or gas well 
within 100 feet of the center of the right of way of any steam or electric railway. Kan. Stats. (Corrick, 
1935) 55-110. Held valid: Winkler v. Anderson, 164 Kan. 1, 177 Pac. 521 (1919) (power to abate or pre- 
vent nuisances). There are many such statutes and administrative regulations now, providing that 
wells shall not be drilled within a certain distance of boundary lines; some also limit number of 
wells tar acre-unit. These acts are designed to equalize taking and to prevent fire hazards. See 
Oxford Oil Co. v. Atlantic Oil Producing Co., 22 F. (2d) 597 (C.C.A. 5th, 1927), upholding the 
Texas Railroad Commission’s Rule 37, prohibiting the drilling of oil or gas wells nearer than 300 
feet to any completed well or within 150 feet of any property line. A recent Oklahoma law gives the 
Corporation Commission authority to establish drilling units. Okla. Sess. Laws 1935, c. 59, sec. 38. 
The commission has established 10-acre units in one pool. (1937) 35 Oil & Gas J., No. 47, p. 30. See 
also Marrs v. City of Oxford, 24 F. (2d) 541 (D. Kan. 1928), sustaining as a police measure to 
promote public safety an ordinance of the City of Oxford, Kansas, which required permits to drill 
wells, allowed only one well to a city block, and provided that one-eighth of the whole production 
should be credited to the surface owners in the block. 

29. Such regulations prohibit the burning of gas in flambeau lights: Kan. Stats. (Corrick, 1935) 
55-103; the burning of gas lights in streets during the daytime: Ibid. 55-104; and the escape of gas 
into the air, or the burning of such escaping gas: Ibid. 55-102, 55-108. Some acts also prohibit un- 
necessary leaks and waste from pipe lines or wells. For cases sustaining these regulations, see Town- 
send v. State, 147 Ind. 624, 47 N.E. 19 (1897); Commonwealth v. Trent, 117 Ky. 34, 77 S.W. 890 
(1903) ; Ohio Oil Co. v. Indiana, 177 U.S. 190, 20 Sup. Ct. 585 (1900). 

30. Many states forbid gas producers to take more than 25 per cent of the daily open flow of 
any gas well. See Kan. Stats. (Corrick, 1935) 65-703. See Nowata County Gas Co. v. Henry Oil Co., 
269 Fed. 742 (C.C.A. 8th, 1920), giving the purpose of such acts. When natural gas is permitted 
to flow freely, it tends to drain the from the sands around the well quickly, allowing the water 
below the gas to come up to the well base and drown the well by cutting off the lateral inflow of 
= If the flow is restricted so that the gas is taken only under pressure, the lateral flow continues 
onger and the field is more thoroughly exhausted. For cases sustaining such regulations, see State 
v. Carson Carbon Co., 162 La. 781, 111 So. 162 (1927); Oklahoma Natural Gas Co v. State, 47 Okla. 
601, 150 Pac. 475 (1915); see also, Marrs v. City of Oxford, 24 F. (2d) 541, 551 (D. Kan. 1928). 

Gas-oil ratio statutes, in addition to preventing waste of gas and injury to the reservoir, also tend 
to limit production somewhat. See Kan. Stats. (Corrick, 1935) 55-703. A California act of this na- 


ture has been sustained by the courts. Bandini Petroleum Co. v. Superior Court, 284 U.S. 8, 52 Sup. 


Ct. 103 (1981). 
Finally, the principal oil producing states limit the production of oil to market demands under 
roration statutes. See Kan. Stats. etn 1935) 55-603. Legislation sustained: Champlin Refining 


. V. Corporation Commission, 286 


S. 210, 52 Sup. Ct. 559 (1932). 
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over a common source of supply.* Since most regulations both conserve oil 
and gas and protect the “correlative rights” of the owners, however, some 
have doubted whether the state could legislate to secure only one of these 
objectives. Even in the case of the carbon black statutes, involving “a com. 
parison of utilities,”** operators who use gas to manufacture carbon black 
are very likely to take much more than their proportionate share because of 
the meagreness of the recovery, so that the public interest in conservation is 
not the only interest served by the prohibition. It is significant, therefore, that 
in Henderson Co. v. Thompson,™ Mr. Justice Brandeis said (italics ours): 


“The contention that our decision in the Walls Case is inapplicable 
is rested in part on the difference, as to the title to gas in place, between 
the law of Wyoming and that of Texas. It is urged that, in the absence of 
waste, the legislature lacks power to regulate production in Texas, since 
there the law gives the owner of land title to the gas in place and to that 
which migrates to formations under his land; whereas in Wyoming 
regulation for the purpose of protecting correlative rights of other own- 
ers in a common pool is permissible. Upon this argument we need not 
pass. One principle established by the Walls Case is that the Legislature 
may, for the purpose of conserving natural resources, regulate their pro- 
duction and use. The findings of the district court in this case support 
the reasonableness of the present statute on that basis.” 


Not only does the court hold that theories as to the nature of the land- 
owner’s interest are immaterial, but it plainly states that conservation of itself 
is a legitimate basis of regulation. 


GAS PRORATION 


The other case decided by the Supreme Court, Thompson v. Consolidated 
Gas Utilities Corporation,“ involved the proration features of the Texas gas 
statute of 1935. That statute, in much the same form as the oil and gas pro- 
ration statutes of Kansas, defined waste to include the “production of na- 
tural gas in excess of transportation or market facilities, or reasonable market 
demand for the type of gas produced,” gave the Railroad Commission power 
to prorate production to prevent waste and to adjust “correlative rights and 
opportunities of each owner of gas in a common reservoir to produce and 
use or sell such gas as permitted” by the act, and also authorized the com- 
mission to prorate production when “the open flow or daily potential capacity 
to produce of all gas wells located in a common reservoir, is in excess of the 
daily reasonable market demand for gas from gas wells that may be pro- 


31. The statement most often quoted is that of Mr. Justice White in the celebrated case of Ohio 
Oil Co. v. Indiana, 177 U.S. 190, 210, 20 Sup. Ot. 576, 584 (1900): ‘‘It follows from the essence of 
their right and from the situation of the things, as to which it can be exerted, that the use | one 
of his power to seek to convert a part of the common fund to actual possession may result in an 
undue proportion being attributed to one of the possessors of the right, to the detriment of others, 
or by waste by one or more, to the annihilation of the rights of the remainder. Hence it is that the 
legislative power, from the peculiar nature of the right and the objects upon which it is to be exerted, 
can be manifested for the of protecting all the collective owners, by securing a just dis- 
tribution, to arise from the joyment by them, of their privilege to reduce to possession, and to 
reach the like end by preventing waste.’’ 

$2. Walls v. Midland Carbon Co., 254 U.S. 800, 324, 41 Sup. Ct. 118, 124 (1920), as quoted 
supra in text supporting n. 16. 


83. 57 Sup. Ct. 447, 451 (U.S. 1937). 
84. 57 Sup. Ot. 364 (U.S. 1987). 
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duced from such common reservoir.”** As under previous acts, the orders 
of the commission issued under this act limited the taking by pipe line com- 
panies to an amount equal to about 82 per cent of their market requirements. 

The district court in the Consolidated Gas Case held that the orders were 
ultra vires on the ground that the statute did not give the commission the 
powers it claimed, and that the orders had no tendency to prevent waste. 
The Supreme Court, however, accepted the commission’s interpretation of 
the powers conferred on it by the statute. Yet, it held that the orders of the 
commission neither prevented waste nor protected correlative rights; and, 
accepting the commission’s further contention that the statute authorized 
it to prorate production to market demand for the sole purpose of furnish- 
ing a market to owners of sweet gas wells, it held that the statute as so 
construed was invalid as taking property without due process of law. In 
commenting upon the power to prevent waste and regulate correlative rights, 
the court, per Brandeis, J., said (italics ours): 


“Either production greater than demand or use for an inferior 
purpose would necessarily involve overground waste of gas. The man- 
ner, place, or extent of production might lead to underground waste. 
We assume that the prohibition of any wasteful conduct, whether pri- 
marily in behalf of other owners of gas in the common reservoir, or 
because of the public interest involved, is consistent with the Constitu- 
tion of Texas and that of the United States, and that to prevent waste 
production may be prorated. We assume, also, that the State may con- 


stitutionally prorate production in order to prevent undue drainage 
of gas from the reserves of well owners lacking pipe line connections. 
If proration were lawfully applied for any such purposes, the fact that 
thereby other private persons would incidentally and gratuitously obtain 
important benefits would present no constitutional obstacle. And the 
fact that plaintiffs’ gas is to be sold in interstate commerce would not 


preclude such exercise of the State’s power.”*® 


It is clear that the court regards it as settled that the state may legislate to 
protect correlative rights by preventing drainage. This language, therefore, 
taken with that in the Henderson Case, establishes that not only may the state 
regulate production and use for the dual purpose of conserving natural 
resources and protecting the rights of the owners over the common reser- 
voir, but it may also regulate production and use in order to effect either 
purpose without reference to the other. 


Returning to the facts of the Consolidated Gas Case, the court, in regard 
to the waste feature, agreed with the district court. Since the pipe line com- 
pany could produce and market gas without waste, the orders as applied 
to it had no tendency to prevent waste. It will be observed that this was the 
argument advanced by the Champlin Company in the Champlin Case," in- 


volving oil proration. But there, if the Champlin Company were allowed 


36. Tex. Sess. Laws 1935, v. 1, c. 120, Tex. Stats. (Vernon, 1935) Art. 6008, secs. 3 (h), 10, 
11, respectively. 

86. 57 Sup. Ct. 864, at 374 (U.S. 1987). 

87. Champlin Refining Co. v. Corporation Commission, 286 U.S. 210, 52 Sup. Ct. 559 (1932). 
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to produce to capacity, the adjoining owners would be forced to produce 
likewise in order to prevent drainage, and there would be an oversupply 
of oil. Oil produced in excess of market demand results in loss incident to 
earthen storage, evaporation and fire hazards, and the court held that its 
taking could be regulated despite the fact that the effect of the order was to 
require the Champlin Company to purchase oil for its requirements from 
other producers, this being regarded as incidental. These losses, of course, do 
not occur where gas is produced beyond market demands for fuel and light, 
for gas is not stored. The owner without pipe line connections, where he 
is forced to produce to prevent drainage, may use his gas for the manufac- 
ture of carbon black and thereby commit waste, but this use may be pro. 
hibited by statute, and this although such owner has no other outlet. There 
was, therefore, no conservation basis for the gas proration order of the Texas 
commission. Furthermore, the court in the Consolidated Gas Case found that 
no regulation was necessary to protect correlative rights by preventing drain- 
age. It found that the wells of pipe line owners were in high pressure areas 
and those of owners without outlets in low pressure areas, so that any drain- 
age was away from the wells of the former. The reason for this phenomenon 
was found in the fact that owners without outlets had produced more gas to 
sell at less than one cent per thousand cubic feet for stripping and carbon 
black manufacture than the owners of pipe lines had produced for fuel and 
light at a value at the field of four cents per thousand cubic feet.** 


It may appear that the Supreme Court has held in the Henderson Case 
that the state may prevent wasteful uses of gas but denied it the practical 
means of effecting that end in the Consolidated Gas Case. This would be 
upon the assumption that, as a practical matter, the state may not prohibit 
the owner without pipe line connections from utilizing his gas in the only way 
in which he can use it, the cost of constructing pipe lines to distant markets 
being prohibitive, while allowing his neighboring pipe line owner to take 
gas to the extent of his requirements. It is true that the regulatory basis of 
prevention of incidental waste is not present in the case of gas as it was in 
the case of oil in Champlin v. Corporation Commission. But the state may 
still regulate to prevent drainage. The difficulty in the Texas situation is 
that the state has tried to force a result without having the factual basis 
for permitted regulation; it has tried to compel pipe line owners to buy 
from others. If the gas pressures under various tracts of land situated over 
the common reservoir are nearly equal, so that further withdrawals by some 
owners will drain gas from the land of others, the state may provide for pro- 
portionate taking in order to prevent that drainage.” If this method had 
been applied before owners without pipe line connections were permitted to 
withdraw heavily for wasteful usage, Texas would have succeeded in its 
purpose. The sanctioning of disproportionate taking by those owners de- 

88. The evidence considered by the court showed that in the East Panhandle field owners without 
pipeline connections had produced 16,662,000 cu. ft. per acre as against 8,116,000 cu. ft. per acre for 
pipeline owners. In the West field strippers owning 44 per cent of the total reserves had taken about 
eight times as much gas as pipeline companies owning 56 per cent of the reserves. The complainant, 
a a cent of the total reserves, had taken only 2.25 per cent of the total withdrawals from 

89. Compare the holding in Champlin Refining Co. v. © ration Commission, 286 U.S. 2 


ip jorpo: 10, 
52 o-. Ct. 559 (1982). See also comments of the district court in the 7 case: Consolidated 
Gas Utilities Corporation v. Thompson, 14 F. Supp. 818, at 326-327 (W.D. Tex. 1936). 
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sroyed this factual basis for regulation. If, however, the prohibitions upon 
the use of sweet gas for the manufacture of carbon black were to be main- 
tained, it would only be a short time until the gas pressures of wells of pipe 
line owners would be reduced to the point where there would be evidence 
that continued taking by those owners would drain gas from the land of 
other operators. That would establish the factual basis for state action to pre- 
vent drainage. So it is possible for Texas to prevent both waste and drain- 
age by practical methods. 

The statutes of Texas and Kansas*® which authorize the state commis- 
sion to prorate production to prevent disproportionate taking of gas are valid 
when used for that purpose. In order that the basis for application of the 
statute may be established, however, facts must exist which show that fur- 
ther taking by the owner or owners against whom the application of the 
statute is directed will result in draining gas from under the land of others, 
that is, will cause disproportionate taking. 

40. The Kansas statute provides: ‘‘That whenever the available production from the wells 
drilled into any common source of supply of natural gas in this state is in excess of the market de- 
mands, for gas from such common source of supply any person, firm or corporation having the right 
to drill into and produce natural gas that may be produced therefrom without waste as will permit 
each well or develo: lease to ultimately produce approximately the amount of gas underlying the 
land or lease on which such well is located and currently produce proportionately with the other 
wells in such common source of supply. The state corporation commission is directed to so regulate 
the taking of natural gas from any or all such common sources of supply within the State of Kansas 
as to prevent the inequitable or unfair taking from a common source of supply by any person, firm 
or corporation and to prevent unreasonable discrimination in favor of any one common source of 
supply as against another and in favor of any producer in any such common source of supply. In 
promulgating rules, regulations and formulas, to attain such results the commission shall give equitable 


consideration to the well open flow owned or controlled by the Se mage producers in such commo: 
source of supply under the existing conditions and circumstances.’’ Kan. Stats. (Corrick, 1935) 55-703. 
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The Tragic Story of Pueblo Indian Land Titles 


By Kerrn F. Quai 
Senior, Washburn Law School 


The legal relationship of the United States to the various Indian tribes 
situated within its territorial boundaries, has given rise to an untold amount 
of litigation. Relative to this it is of interest to follow the historical develop. 
ment of the Pueblo Indians, their lands, and the legal doctrines which have 
been applied to them. 


During the year 1530, Spanish explorers ventured into what is now New 
Mexico, and spent several years in the valley of the Rio Grande, visiting the 
various villages of Pueblo Indians. History relates that they found these In- 
dians to be a peaceful, quiet and industrious race whose only thought of 
barbarous methods came from a need of protection against wild savages, 
The Spanish found these Indians to be easy victims of subjection and they 
lost no time in setting up a system of despotic rule, which continued until 
1670 when the Pueblos rebelled and cast aside their chains of servitude. 

However, with the coming of a new century the tribes were again stilled 
beneath the hand of the Spanish Conqueror. In 1689, the various Pueblos 
(Indian Villages) were given title to their lands by written agreement, which 
was to be in force as long as Spanish rule remained in America. These titles 
were acknowledged and respected. Later when Mexico won her independence 
from Spain, the Pueblo titles were allowed to remain in full force and effect. 
Subsequent to this time the United States engaged in the war with Mexico, 
whereby the Treaty of Guadaloupe Hidalgo was executed and a portion of 
Mexican territory was annexed to the United States. When Mexico parted 
with her territory and her people she gave them every possible safeguard of 
civil, religious and political rights. Those within that blood-scarred section 
were given the privilege of a year to decide whether to cast their lot with 
the new country or retire to the old; those who elected to remain were to be 
entitled to and given the same respect, privileges and rights as belonged to 
citizens of the United States. The Pueblo Indians, as might well have been 
expected, chose to remain; and by that fact it was assumed that they accepted 
citizenship in the United States. 

Within this new country the United States found several different classes 
of people and problems. The wild and itinerant tribes of Navajos, Apaches 
and Utes presented a sharp contrast to the Pueblo Indians who were more 
peaceful in nature, more settled in habit and who had, from necessity, com- 
bined with the Europeans against their common foe. The Mexicans, of 
Spanish and Indian descent, were found living side by side with the Pueblos, 
sharing their need for defense against the savage tribes. Along with the others 
there was a small mixture of English-speaking folk; with the exception of 
the marauding bands, all were citizens of the country. 

Systems of land tenure existed of a varied nature. The Mexican, if he was 
fortunate enough to possess any property, held it under Spanish law. The 
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Pueblo remained within his ancient village which still observed rules of gov- 
ernment handed down from days long before the white man was known 
to this country. These villages were governed by a vague mayor and council 
form of rule. They followed a type of communism by which the Pueblo com- 
munity was supposed to have the ownership of the lands and the right to 
dispose of them. Individual plots were allotted from time to time for the pur- 
pose of cultivation and use. At the most this amounted to a life tenure as an 
allotment was always revocable at will by the governing body of the vil- 
lage. The grants of the Pueblos were bounded in a most unique but inter- 
esting way. For instance in the old San Felipe grant, the Northern call was 
“on the North the Bosque Grande (large woods) which is toward the east.” 
The Southern boundary of the Santa Domingo grant was marked by the Lama 
Pelada (a bare bald hill). Many of these quaint land marks soon became 
incapable of identification. 

Speaking of these people, J. S. Calhoun in the autumn of 1849 said, 
“The general character of their houses is superior to those in Santa Fe. They 
have rich valleys to cultivate—grow quantities of corn and wheat—raise vast 
herds of horses, mules, sheep and goats—all of which may be immensely in- 
creased by stimulating their industry and educating them in agricultural arts 
—for the reasons, heretofore given, the government of the United States should 
instruct these people in their agricultural pursuits—they are a valuable and 
available people, and as firmly fixed in their homes as any one in the United 
States. Their lands are held by Spanish and Mexican grants—to what extent 
it is unknown—and in their religion they are Catholics with a certain ad- 
mixture of an early superstition with its ceremonials; all of which attaches 
them to the soil of their fathers—the soil upon which they came into existence, 
and upon which they have been reared. But in considering this subject, it must 
not be forgotten, there are a few old Spanish villages to be found in the vicin- 
ity of, perhaps, all the Pueblos—and the extent of their grants and privileges 
is not yet known, and judicial proceedings, only, can reveal the truth in re- 
lation to those matters.” Little did Calhoun realize when he wrote this letter 
that even seventy-five years later the truth would still be unknown. 

The first Federal Legislation concerning the Pueblos was an Act (10 
Statute Large, 308) . . .“to establish the offices of Surveyor General of New 
Mexico, Kansas and Nebraska, to grant donations to settlers therein, and for 
other purposes.” The Surveyor General was vested with the duty of making 
a detailed report of all “Pueblos” within the territory with a view of con- 
firming bona fide grants and giving full effect to the Treaty of 1848. The 
provisions of this act were carried out and some seventeen Pueblo titles were 
confirmed in 1858. An Act of 1854 established a system of appropriations for 
Bands of Pueblo Indians. Four agents were authorized to be appointed and 
assigned to duty for the benefit of Indians in New Mexico by an Act of 1851 
(9 Statute Large, Sec. 5). The latter was later abolished. 

The legislative assembly of the territory of New Mexico passed an Act 
in 1847, confirming Indian titles and creating the Indian Pueblos as bodies, ~ 
politic and corporate. A territorial act of 1853, prohibiting the sale of liquor to 
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Indians, excepted the Pueblos. This was followed by a denial of suffrage to 
the Pueblo Indians, except in special instances. 


The question arose as to who was vested with title to the lands of 
Pueblo Indians within a portion of the annexed territory which now consti- 
tutes the State of New Mexico. The first reported case on this issue,’ arose 
in an inferior territorial court of New Mexico in 1867 and was appealed to the 
Supreme Court of New Mexico. 

Chief Justice Watts, in a very lengthy opinion decided that the title to 
the Indian “grant” was vested in the Indians of each Pueblo. The Chief Jus- 
tice traced the Indian titles from the Spanish Crown to the period when the 
sovereign of Mexico reigned and from that time to the date of the pendi 
lawsuit, arriving at the conclusion that the Indian titles were good. In 
dition it was at this time held that existing federal legislation relating to 
Indian tribes did not include the Pueblo Indians, unless such legislation specif- 
ically included the term “Pueblo Indians.” We find the following paragraph 
in the conclusion of the above opinion: 


“The Federal Constitution guarantees to all citizens the same privileges 
and immunities and protection to life, liberty and property. These rights are 
as much guaranteed to Pueblo Indians as to any other class of citizens of the 
United States.” 

The Lucero Case, Supra, was followed by the Supreme Court of New 
Mexico in “United States vs. Juan Santistevan” and “Territory of New Mexico 
vs. County of Bernalillo,”* the latter case declaring the lands of Pueblo In- 
dians to be taxable. It is interesting to note that this question arose in California 
at approximately the same time and that the California Courts refused to 
accept the theory of the New Mexico doctrine.‘ 


The United States was dissatisfied with the decision of the Santistevan 
Case so it was appealed to the United States Supreme Court.’ The question 
presented was the right of Pueblo authorities to dispose of their land to an 
outsider. Was their title complete through their old grants or were they, like 
the wandering tribes, merely possessed of a right of occupancy? Mr. Justice 
Miller of the United States Supreme Court in affirming the lower court’s de- 
cision said, “The Pueblo Indians hold their lands by a right superior to that 
of the United States. Their title dates back to grants made by the government 
of Spain before the Mexican revolution, a title which was fully recognized 
by the Mexican government, and protected by it in the Treaty of Guadaloupe 
Hidalgo.” The effect of this decision was to confirm the opinions and judg- 
ments that had before that time been rendered with respect to the Pueblo 
Indians. A long period of years passed by with this decision remaining un- 
challenged. The Pueblo governors managed the lands of their people as they 
had always done, and back of every sale was the assurance of the Supreme 
Court that they had perfect and complete right to make it. 


The next litigation involving this issue arose about 1913, when the case 


. United States v. Lucero, 1 New Mexico 422. 

. United States v. Juan Santistevan, 1 New Mexico 

. Territory of New Mexico v. County of Bernalillo, iz Sew Mexico 139. 
° Sanel v. Hepburn, 1 Californ 

. United States v. Joseph set). o8 U.S. 614. 
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of United States vs. Sandoval® reached the Supreme Court. This case involved 
the constitutionality of the New Mexico Enabling Act (1910, 36 Statute 557). 
The provision of this Act included one which prohibited the sale of liquor to 
Indians and the Pueblo Indians were specifically included within the terms 
of the Act. It was contended that the act was invalid as applied to the In- 
dian Pueblos in New Mexico because usurping a part of the police power of 
the state and encroaching upon its equal footing with the other states. Justice 
Van Devanter in expressing the views of the court upheld the statute as not 
exceeding congressional power nor encroaching upon the police power of the 
state. He refused to decide the question of citizenship of the Pueblos but did 
agree, in distinguishing this case from United States vs. Joseph, Supra, that 
the Pueblos held their land in communal, fee simple title. Quoting from the 
opinion, we find the following paragraph: 

“The lands are public lands of the Pueblo, and so the situation is essen- 
tially the same as it was with the Five Civilized Tribes, whose lands although 
held in fee under patents from the United States, were adjudged subject to the 
legislation of Congress enacted in the exercise of the governments guardian- 
ship over those tribes and their affairs.” We note then that this was the first 
case which held that a relationship of guardian and ward existed between the 
United States and the Pueblo Indians. 

This decision created havoc among the New Mexican courts and lawyers, 
who for a generation had accepted the Joseph decision as the last word in 
Judicial authority. It caused great surprise, no doubt, to as many of the citizens 
of the state as were able to comprehend what it meant. Felipe Sandoval, the 
defendant, never knew what renown came to his humble name as he had 
died before the court was ready to speak. 

Gradually the settlers of New Mexico awoke to the fact that the land they 
or their forefathers had purchased from the Pueblo governors could no longer 
be spoken of as their own. For now the Pueblos could disavow and repudiate 
the sales they had made as wards even though they had believed themselves 
unhampered by any wardship. In legal language the Indians had all of the 
rights and settlers had only the equities. The Sandoval case was followed in 
Lane vs. Pueblo De Santa Rose," declaring the relationship of guardian and 
ward did exist but such a condition would not be an obstacle to the right 
of a Pueblo Indian to maintain a suit in protection of his land.* Following 
this same line of reasoning the United States handed down the decision 
of United States vs. Candelaria, wherein the United States had brought suit 
to quiet title to certain Pueblo Indian land on the theory that the Indians 
were wards of the government and that it therefore had the duty to protect 
them in the ownership and enjoyment of their lands. The Supreme Court 
whole-heartedly followed this theory and added, “it necessarily follows that 
as a transfer of the allotted lands contrary to the inhibition of Congress would 
be a violation of the governmental rights of the United States arising from its 
obligation to a dependent people, no stipulations, contracts, or judgments 


6. United States v. Sandoval, 231 U.S. 28. 

7. Lane v. Pueblo De Santa Rosa, 249 U.S. 110. 

8. Pueblo of Picaris vs. Abeyta, (C.C.A. 10) 50 Fed. (2nd) 12. 
9. United States v. Candelaria, 271 U.S. 482. 
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rendered in suits to which the government is a stranger, can affect its in. 
terest.”?° 

With the decision of the Sandoval and Candelaria cases, a peculiar and 
perplexing situation arose since the public, in reliance upon the Joseph Case 
and the decisions of the New Mexico Territorial Court, had treated the Pueblo 
Indian as one who had a perfect and alienable title to his lands. 


Citing from United States v. Wooten" in an opinion written by Judge 
McDermott we find this paragraph: “Congress confronted a situation where 
people had purchased lands in reliance upon existing law, paid for them, im- 
proved them, and claimed to own them.” 

It became apparent that hundreds of title disputes were arising so Con- 
gress acted at once, in order to remedy the situations, by enacting the Pueblo 
Lands Act of June 7, 1924,* for the purpose of quieting title to this disputed 
land in New Mexico. 

This Act, among other things provided for a “Pueblo Lands Board” to 
investigate and hold hearings for the purpose of settling title litigation arising 
between the Pueblo Indians and Non-Indian claimants. The Attorney Gen- 
eral was authorized, when shown to be necessary by the findings of the Board, 
to institute suits to quiet title to the various Indian lands.” The actions of the 
Board upon appeal were to be heard as in a trial de novo by the Federal 
District Court of New Mexico." 

The Act incorporated a provision providing compensation to the In- 
dians who had lost title to their land through failure of the United States to 
prosecute any right of the Indian or the United States. Settlers and purchasers 
of Indian lands were protected in their titles if they had remained upon 
the land for a period of ten years under color of title and had paid taxes upon 
the land for the entire time. Where the settler or purchaser had not been in 
possession under color of title his necessary period of adverse possession was 
lengthened to begin in 1889 and run till date of the passage of the Acts. 

The Pueblo Lands Board was formed and located in Santa Fe, New 
Mexico, where it very ably instigated investigations and carried out admin- 
istrative proceedings necessary to the quieting of titles. Of the actions which 
were appealed to the Federal District Court, and decided by Judge Neblett, 
very few were ever taken to the Circuit Court. This evidences the type of work 
done by the Board and the Federal District Courts. 


The Circuit Court for the Tenth Circuit has been confronted with a few 
cases which involved the construction of the Pueblo Lands Act. In United 
States v. Wooten*® the question arose as to whether or not under the act a 
non-Indian claimant who had not paid taxes prior to delinquency but had 
paid them subsequent to that time and complied with the provisions of the 
act relating to adverse possession. Judge McDermott discussed the question 
quite fully coming to the conclusion that since the delinquent taxes had been 
paid before filing of suit and tax sale that the provisions of the act had been 


- Pueblo of Picuris vs. Abeyta, (C.0.A. 10) 50 Fed. (2nd) 13. 
1. United States vs. Wooten, (C.C.A. 10) 40 Fed. (2nd) 882. 
- Pueblo Lands Act of June 7, 1924, 25 U.S.C.A, 331. 
- Pueblo De Taos v. Arichuleta, (C.0.A. 10) 64 Fed. sae) 807. 
. Pueblo De San Juan v. United States (C.0.A. 10) 47 Fed. (2nd) 446. 
. United States v. Wooten, 40 Fed. (2nd) 882. 
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complied with and also that the tax provision applied equally to lands held 
by non-Indian claimants regardless of whether the land had originally been 
obtained by a Pueblo grant or by Indian purchase. The same court later held 
in Pueblo De San Juan v. United States,’* on a question of administrative 
finality, that a Pueblo Indian seeking award from the government for value of 
Indian alienated lands is entitled to a trial de novo in a court appealing from. 
a decision of the Board. 

Referring again to the provision of the Pueblo Act, Section 4, requiring 
consecutive payment of taxes while holding under adverse possession the 
Circuit Court in the case of Pueblo De Taos v. Gusdorf,’” and United States 
y. Algodones Land Company,” declared that a payment to redeem the land 
in dispute after it had been sold at a tax sale was not such a payment as would 
be included within the meaning of the statute. 

The only other question of any importance which has arisen in construing 
this statute was settled in United States v. Algodones Land Co.”* This case 
involved the issue as to what is to be considered as constituting acts of adverse 
possession under the act. It was held in this instance upon discussing a col- 
lection of authorities that no hard and fast rule could be laid down as to 
what acts are sufficient to constitute adverse possession, since all the circum- 
stances and particularly the location and nature of the land must be con- 
sidered. In this opinion, the Court also declared that when a claimant enters 
land under color of title, his actual and adverse possession of part of a tract 
of land presumably extends to the entire tract covered by the color of the title. 

These last mentioned cases have been accepted as the law and have quite 
probably brought the long controversy between Indian Pueblos and non- 
Indian claimants to a conclusion. So in summarizing we find the Pueblos of 
the Southwest now existing under a system of guardianship control, parallel 
to that of other Indian tribes located within the territorial boundaries of the 
United States. 

- Pueblo De San Juan v. United States, 47 Fed. (2nd) 446. 
Pueblo de Taos v. Gusdorf, 50 Fed. (2nd) 721 


. United States v. Algodones Land Co., 52 Fed. (2nd) 359. 
. United States v. Algodones Land Co., (C.C.A. 10) 52 Fed. (2nd) 359. 
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Furisdiction in Equity Based Upon the Prevention of 
Multiplicity of Actions 


By Scuuy.er W. Jackson 


Lawyers are prone to fall back on the argument that the suit “saves a 
multiplicity of actions,” whenever jurisdiction of a suit in equity is questioned, 
Therefore, it should be interesting to discover the extent to which this claim 
of jurisdiction has a valid foundation. 

A consideration of the question of the right to resort to a court of equity 
for the purpose of the prevention of multiplicity of actions will show that in 
modern times such a right has usually been asserted in four factual situations: 

1. Where the plaintiff sues a number of defendants all of whom are 
alleged to be claiming some right in community with each other against the 
plaintiff as to the subject matter of the action. In the early cases there also 
often existed a privity of title or other relationship between plaintiff and each 
of the defendants. 

2. The situation in the next group of cases is just as in the first class, 
except that the suit is brought by the numerous class or by one of them for 
the benefit of all, against the one person. It should be noted that in this case 
the plaintiffs or the numerous class, have the same community of interest in 
the subject matter of the suit as in the first group of cases. 

3. The suit is brought by one plaintiff against a class of persons all of 
whom it is alleged are claiming some right adversely to the single plaintiff, 
but in this group, the numerous defendants have no community of interest 
in the subject matter of the suit, but their only community of interest exists 
in an interest in certain facts and issues of law involved in the case. 

4. The last group of cases on the facts, is just the same as the third group, 
except for the fact that the suit is attempted to be brought by the numerous 
class or by one of them for the benefit of all, against the single person and 
here again we have no community of interest among the numerous class of 
parties except in issue of fact and law. 

The cases will show that for something like two hundred years, equity 
has entertained suits of the first two groups. The question arises as to whether 
when a suit of the third or fourth group is attempted to be brought and the 
sole ground of equitable jurisdiction asserted is a prevention of multiplicity 
of suits, whether or not such a case will lie without some other ground of 
equitable jurisdiction. And it was in regard to the third and fourth groups 

as noted above that Pomeroy in his work on Equitable Jurisprudence made his 
now famous observation and stated, in effect, that such suits could be main- 
tained. (See Pomeroy, Equity Jurisprudence, 4th Ed., sec. 251, et seq.) 

Pomeroy divides the cases involving the question of multiplicity of suits 
. into four groups, but his groups do not correspond entirely with those set 
out above. Pomeroy’s first and second groups involve the situation where 
there is but one plaintiff and one defendant but several causes of action exist 
between the same parties. I shall not attempt to cover the matter of the joinder 
in equity of several causes of action between the same parties in this paper 
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except to note that apparently such joinder has been recognized by the Civil 
Codes, see R.S. 60-601. 

Since Pomeroy claimed that there is no difference, or should be none, 
between the case where the “numerous mass” has a community of interest 
in the subject matter of the action and the case where the mass has only a 
community of interest in questions of fact and of law involved in the case, 
the cases are not separated in his work as suggested here, but are all placed 
in only two groups namely, where the single plaintiff sues the numerous class 
of defendants and where the numerous class sue the single party as de- 
fendant. 

The soundness of the Pomeroy theory depends thus upon whether there 
is a valid difference between the cases as we have classified them or whether 
they may be put in only two groups. 

Pomeroy first announced his theory in 1881, and since that time a 
rather bitter dispute has existed as to the soundness of his position. 

While in their ultimate decisions on the same facts it does not seem that 
the courts have so often differed, the reasons given for the decisions often 
differ and a reading of the authorities has proved most interesting. There are 
a comparatively few leading cases which if considered will give the crux 
of the question involved in this discussion. 

The case of Hale v. Allison, 188 U.S. 56, 47 L. ed. 380, contains an ex- 
haustive opinion by Mr. Justice Peckham on this question of equitable juris- 
diction because of the claimed right to prevent a multiplicity of suits. The 
opinion on this question is too long to quote at length, but contains a review 
of the English and American cases beginning in the 1700’s down to the time 
of the writing of the opinion (1902). The case of Hale v. Allison, upon the 
facts, brought it within the third group of cases, that is, where the single 
party was plaintiff and the defendant mass had no community of interest 
except in questions of fact and law. Plaintiff claimed that the maintaining 
of the suit would save him the inconvenience of a multiplicity of suits and 
as to this third group, Mr. Justice Peckham said in part: 


“We are not disposed to deny that jurisdiction on the ground of pre- 
venting a multiplicity of suits may be exercised in many cases in behalf 
of a single complainant against a number of defendants, although there 
is no common title nor community of rights or interest in the subject 
matter among such defendants, but where there is a community of in- 

. terest among them in the questions of law and fact involved in the 
general controversy. 

“Is there, upon the complainant’s theory of this case, any such com- 
mon interest among these defendants as to the questions of fact that 
may be put in issue between them and the plaintiff? Such defendant’s 
defense may, and in all probability will depend upon totally different 
facts, upon distinct and particular contracts, made at different times, 
and in establishing a defense, even of like character, different witnesses 
would probably be required for each defendant, and no defendant has 
any interest with another.” 





166 The JourNAL 


The suit was an action by a receiver of an insolvent corporation to assert 


the double liability of stockholders, and it was claimed that the amount of 
their liability had already been fixed by a former judgment. The Supreme 
Court of the United States declared that in this case no equitable jurisdiction 
existed. 

The leading case opposing Pomeroy’s theory is that of Tribette v. Illinois 
Central R.R. Co., 70 Miss. 182, 12 So. 32, 35 Am. St. Rep. 642, 19 L.R.A. 660, 
This case was again one of the third class, in that it was brought by the single 
person as plaintiff. The court takes up in great detail the statement in Pom. 
eroy’s Equity Jurisprudence and the cases cited thereunder says, in part: 


‘,... and it is confidently claimed that every case that can be found, 
if entitled to any consideration, will be seen to be one resting on some 
other principle than that for which it has been cited in the connection 
now under review. And, while judges have, in various instances, cited 
and sometimes quoted Pomeroy in the language above characterized as 
unsupported, in every instance, we think, the case will be found not to 
call for it, but to be resolvable, independently of it, upon other grounds 
of equitable interference, ‘and, in our opinion, not one of the learned 
courts which have cited or quoted Pomeroy in the way mentioned would 
sustain this bill if it was before it for decision. There is danger that by 
frequent repetition and piling up assertions—judges citing and quoting 
text-books, and text-writers citing the cases thus referring to them—a 
false doctrine may acquire strength enough to dispute with the true; 
but we do not believe that any accumulation of dogmatic assertions and 
citations and quotations can ever establish the proposition that a de- 
fendant sued for damages by a dozen different plaintiffs, who have no 
community of interest or tie or connection between them, except that 
each suffered by the same act, may bring them all before a court of 
chancery in one suit, and deny them their right to prosecute their actions 
separately at law, as begun by them. It has never been done. There is 
no precedent for it, and while this is not conclusive against it, it is sig- 
nificant and suggestive. If it is true, as stated by Pomeroy, and some 
quoting him, that mere community of interest in matters of law and 
facts makes it admissible to bring all into one suit in chancery, in order 
to avoid multiplicity of suits, all sorts of cases must be subject to the 
principle. Any limitation would be purely arbitrary. It must be of uni- 
versal application, and strange results might flow from its adoption. 
The wrecking of a railroad train might give rise to a hundred actions 
for damages, instituted in a dozen different counties, under our law as to 
the venue of suits against railroad companies, in some of which executors 
or administrators, or parents and children might sue for the death of a 
passenger, and, in others, claims would be for divers injuries. If Pom- 
eroy’s test be maintained, all of these numerous plaintiffs, having a com- 
munity of interest in the questions of fact and law, claiming because 
of the same occurrence, depending on the very same evidence, and seck- 
ing the same kind of relief (damages), could be brought before a chan- 





SopPrmaseseewewseers 


c.sa2k.ef 


oso 


—wewe HIS “S be be OO Mm fi. 


Tw wom eVr ay FTF 


Jurispicrion 1n Equity 167 


cery court in one suit to avoid multiplicity of suits. But we forbear. 
Surely the learned author would shrink from the contemplation of such 
a spectacle; but his doctrine leads to it, and makes it possible.” 


In the case of Bitterman v. Louisville and N.R. Co., 207 U.S. 205, 52 L. Ed. 
171, the plaintiff railroad brought the suit to enjoin numerous ticket brokers 
from wrongfully selling return portions of roundtrip tickets. It will be seen 
that this was again one of the third group of cases and in this case the action 
was sustained by the Supreme court, but it would seem to fall within that 
group of cases spoken of by the Mississippi court in the Tribette case, where 
an independent ground for equitable jurisdiction existed. Namely, it would 
seem that the plaintiff could have brought a separate suit in equity against 
each of the defendants to enjoin a continuing wrongful act in violation of 
plaintiff's rights, which as said by the Mississippi court, is wholly different 
from the case where it is attempted to join numerous actions at law and make 
out of the composite mass, a single suit in equity. 

Another leading case which seems to fall in the fourth group, where one 
of a class sues the single defendant, is that of Equitable Life Assurance So- 
ciety v. Brown, 213 U.S. 25, 53 L. Ed. 682; in this case Mr. Justice Peckham, 
who wrote the opinion in Hale v. Allison, supra, in dismissing the conten- 
tion that the suit came within the jurisdiction of a court of equity, said: 


“Complainant also claims jurisdiction in equity on the ground that 
such an action will prevent a multiplicity of suits. But this is not a case 
for the application of the doctrine. There can be no claim that the com- 
plainant is saved from a multiplicity of suits by the maintenance of 
this. A single action at law by him against the company would give him 
all the relief to which he might be entitled. If there are others similarly 
situated as to claims, they can themselves commence an action. The de- 
fendant is not in court, asking it to take jurisdiction of its suit against 
others in order to prevent a multiplicity of suits against it or by it. It 
does not rest with complainant to urge, as a foundation for his suit, that 
the defendant may thereby be saved a multiplicity of suits by other par- 
ties when the defendant raises no objection to such possible suits, and 


The statement from the Brown case is approved and followed in the 
following cases: 


Watson v. Huntington, 215 Fed. 472, 478; 

Scruggs & Echols v. American Cent. Ins. Co., 176 Fed. 224, 228; 
Insurance Co. v. Cullen, 237 Mo. 574; 

Mechanics Ins. v. Hoover Distilling Co., 173 Fed. 888; 

Bellows Falls Canal Co., 88 Vt. 104, 90 Atl. 947; 

Fleming v. Phoenix Assurance Co., 40 Fed. (2d) 38; 

Spear v. Greene Co., 246 Mass. 267, 140 N.E. 798; 

Mallory S.S. Co. v. Thalheim, 277 Fed. 196; 

Carey McMillan, 289 Fed. 380. 
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As noted later it has been argued by the proponents of the Pomeroy 
theory that the Brown case is not one which constitutes an authority against 
the maintenance of a suit of the fourth group. But certainly, a reading of the 
cases cited above would lead to the conclusion that many of the highest courts 
have found an obstacle to the maintenance of a case of the fourth group in 
that the plaintiff or plaintiffs themselves in such a case are not in a position 
to suffer from a multiplicity of actions. 

The criticism of the rule advocated by Pomeroy seems to have led the 
authors to include in the third and fourth editions of the work, a qualification 
of the rule announced. Section 25144 in the fourth edition of Pomeroy’s 
Equity Jurisprudence reads as follows: 


“It seems desirable to further emphasize and illustrate the author's 
statement that in cases apparently falling within classes third and fourth, 
where the jurisdiction depends on the multitude of plaintiffs or de. 
fendants, ‘there must be some common relation, some common interest, 
or some common question’ in order that the one proceeding in equity 
may really avail to prevent a multiplicity of suits. The equity suit must 
result in a simplification or consolidation of the issues; if, after the nu- 
merous parties are joined, there still remains separate issues to be tried 
between each of them and the single defendent or plaintiff, nothing has 
been gained by the court of equity’s assuming jurisdiction. In such a 
case, ‘while the bill has only one number upon the docket and calls it- 
self a single proceeding, it is in reality a bundle of separate suits, each 
of which is no doubt similar in character to the others, but rests never- 
theless upon the separate and distinct liability of one defendant’ in 
cases resembling those of the fourth class, or upon the separate and 
distinct claim of one plaintiff, in cases resembling those of the third 
class. In refusing to entertain these spurious ‘bills of peace,’ courts of 
equity impose no real limitation upon their jurisdiction, which, by its 
very definition, exists not because of multiplicity of suits, but to avoid 
them, when their rules of procedure can avail to that purpose; indeed, 
they merely apply to bills of this character the ordinary rules of equity 
pleading relating to multifariousness.” 


Nevertheless, the author still maintains his theory as follows, Section 269: 


“This early theory has, however, long been abandoned. The Juris- 
diction, based upon the prevention of multiplicity of suits, has long been 
extended to other cases of the third and fourth classes, which are not 
particularly ‘bills of peace’ but ‘are analogous to’ or ‘within the prin- 
ciple of such bills. Under the greatest diversity of circumstances, and 
the greatest variety of claims arising from unauthorized public acts, 
private tortious acts, invasion of property rights, violation of contract 
obligations, and notwithstanding the positive denials by some American 
courts, the weight of authority is simply overwhelming that the juris- 
diction may and should be exercised either on behalf of a numerous 
body of separate claimants against a single party, or on behalf of a single 





wT ©® is So es 


wmerdcdnmnrt sas wees KP 


JurispicTIoN In Equity 169 


party against such a numerous body, although there is no ‘common title’ 
nor ‘community of right’ or of ‘interest in the subject matter’ among 
these individuals, but where there is a cause as there is merely a com- 
munity of interest among them in the questions of law and fact in- 
volved in general controversy, or in the kind and form of relief de- 
manded and obtained by or against each individual member of the 
numerous body.” 


Not only is the case of Watson v. Huntington, 215 Fed. 472, decided by 
the Circuit Court of Appeals of the Second Circuit and cited above, important 
for the majority opinion which holds that a community of interest in a 
question of fact or law is insufficient to give a court of equity jurisdiction of 
this kind of a case, but the case is important for the extensive dissenting 
opinion which was written by Judge Rogers and which supports Pomeroy’s 
theory. 

In Judge Rogers opinion, and in Pomeroy’s Equity Jurisprudence, the 
case of Equitable Life Assurance Society v. Brown, 213 U.S. 25, cited above, 
is attempted to be confined and limited. It is said that in the Brown case 
there was in fact only one plaintiff suing one defendant and that the language 
of the opinion which had been quoted is applicable only to that situation. 
However, attention is called to the statement of the case by Justice Peckham 
in which it is said: 


“The complainant is a citizen of the State of Maryland and brings 
this suit in behalf of himself, as well as all the policy holders and an- 
nuitants of the company defendant who may choose to come in and 


” 


join therein .... 


In the Brown case the plaintiff was claiming that a court of equity should 
take jurisdiction of the suit because he and countless other policy holders of 
the insurance company held alleged claims against the company; that all 
of these claims grew out of the same facts, and that a multiplicity of actions 
would be avoided if he were allowed to maintain his suit. As noted supra 
the Supreme Court disposed of this contention by saying: “But this is not 
a case for the application of the doctrine. There can be no claim that the com- 
plainant is saved from a multiplicity of suits by the maintenance of this.” 

The Supreme Court speaks of the complainant as being a single person 
and this was the fact. But would not this usually be true in cases of this 
group where the bill is brought by one of a number of parties whose only 
common interest is in a question of fact or law? Though the complainant 
allege in different words than those used in the Brown case, that he brings 
the action for himself and all those similarly situated, it is unlikely that he 
will in many instances have actually been authorized by the other parties 
to bring the bill on their behalf. There would seem to be greater reason for 
the allowance of a class suit where the parties all claim an interest in the 
one subject of the suit than in a case of the fourth group. It would seem that 
the courts should hesitate to allow one party to compel a number of other 
persons to come into court as plaintiffs and litigate their rights when they 
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have no interest in the property or subject really involved in the action. It is 
true, that they may have rights that grow out of the same act of the proposed 
defendant but as in the Tribette case the different claims of the proposed 
parties to the litigation may differ entirely as to amount, the character of the 
damage giving rise to the right and in other particulars. The parties may, and 
likely will, differ in their desires as to the disposition of their suits. So it may 
be suggested that although the courts have allowed the second group of cases 
as they have been classified in this paper when brought by the numerous 
group or by one of their number on behalf of the whole group, it does not 
necessarily follow that they must allow a case of the fourth group. Thus, it 
may be submitted, notwithstanding, Pomeroy’s objection, that the reasoning 
of the Supreme Court of the United States in the Brown case may be a valid 
objection to the maintenance of a suit falling within the fourth classification. 


Referring to the Pomeroy theory again, it will be noted that most of 
the cases cited by the author as supporting his theory, are, as said in the 
Tribette Case, cases which have cited Pomeroy in support of their decisions, 
but which on consideration of the facts, could have been put on other grounds. 
In fact, in a few cases where the court has definitely said that no other ground 
for jurisdiction existed in equity other than that there were numerous parties 
having an interest in a question of fact and law, it may be suggested that the 
court seems to have been rather hasty in disregarding other grounds and in 
the adoption and approval of the rule laid down by Pomeroy. Most of these 
cases cited by Pomeroy were cases in which each of the numerous parties 
could have maintained a separate bill in equity or there was a fund or mass 
of property under the court’s jurisdiction in which the numerous parties 
claimed certain rights. For example, see the following cases: Lockwood Co. 
v. Lawrence, 77 Me. 297, 52 Am. Rep. 763; Corey v. Sherman, 96 Iowa 114, 
32 L.R.A. 490, 64 N.W. 828; Louisville N.A. & C. Ry. Co. v. Ohio Cal. I. & C. 
Co., 57 Fed. 42; Goldfield Consolidated Mines Co. v. Richardson, 194 Fed. 
198; Guffanti v. Natl. Surety Co., 196 N.Y. 452, 134 Am. St. Rep. 848, 90 
N.E. 174: Cloyes v. Middlebury Elec. Co., 80 Vt. 109, 11 L.R.A. (NS) 663, 
66 Atl. 1039. 

The cases of Sang Lung v. Jackson, 85 Fed. 502 and Mayor of York v. 
Pilkington et al, 1 Atkyns, 282, have both been cited rather extensively by 
the exponents of the theory that a common interest in a question of fact or 
law among the numerous parties is sufficient to give a court of equity juris- 
diction of a case on the ground of the prevention of a multiplicity of suits. 
I am unable to agree from a consideration of these cases that under the facts 
of each case the retention of jurisdiction gives much support to the proposed 
proposition. Perhaps, a consideration of the facts in each of these cases will 
illustrate my ideas and will show what I feel to be the sounder ground of 
jurisdiction. 

In the case of Sang Lung v. Jackson, the collector of customs of the port 
of San Francisco had seized a large quantity of tea which had been imported 
by numerous persons. The collector claimed that this tea was not of a kind 
which could be imported under the regulations of the United States govern- 
ment and threatened to destroy all this quantity of tea then in his possession. 
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The bill was brought by the owners of the tea and alleged that the collector 
of the port was wrongfully construing the treasury regulations; that a total 
destruction of the tea was threatened which would constitute irreparable in- 
jury to the plaintiffs and that continued action of the collector would destroy 
and prohibit the importing business in which plaintiffs were engaged. De- 
fendant demurred to the bill. 

The court decided that as far as each of the plaintiffs were concerned 
they individually had an adequate remedy at law to recover damages for 
the destruction of the tea. As to this conclusion, I do not agree. It seems 
rather strange that a court of equity would be compelled to stand idly by and 
see property wrongfully destroyed by a party who was before the Court 
simply because the owner may possibly, after the destruction of the property, 
recover damages at law. It will be granted that the property in this case was 
not unique nor was there any question raised in the bill as to the financial 
responsibility of the defendant. But certainly courts of equity have inter- 
vened to prevent threatened destruction of property notwithstanding a pos- 
sibility that plaintiff could recover damages at law. It would seem all the 
more possible for such a single plaintiff to obtain injunctive relief since the 
threatened wrong was one which defendant claimed to have a right to con- 
tinue and which, as was alleged, would ruin plaintiff's business. 

However, the court held that as to the individual plaintiffs the remedy at 
law was adequate and that any equitable jurisdiction must be grounded upon 
the principle of preventing a multiplicity of suits. The court then said that 
the subject matter of the action in which each of the numerous plaintiffs 
had an interest was the question of law as to the construction of the treas- 
ury regulation to allow or disallow the importation of Canton tea. Here again, 
I suggest that the real subject matter of the suit was the mass of tea in the 
hands of the defendant Jackson, collector of the port. Each of the plaintiffs 
had an interest in the mass of tea. The question of their separate interests in 
the whole mass was not involved and so it made no difference whether each 
interest was as to segregated packages or an undivided part of the whole. 
So I am unable to understand why the court could not have reached its de- 
cision upon the ground that this was a case of the second class in which 
each plaintiff had an interest in the subject of the action. The court did hold 
that it had jurisdiction but placed its decision upon the statement of Pomeroy 
that a community of interest in a question of law was sufficient to confer such 
jurisdiction. There would seem to be no fault to find with the decision it- 
self but the manner in which it was reached can be questioned as to whether 
it should really give much support to the theory under consideration. 

In Mayor of York v. Pilkington, supra, decided in 1737, the facts are 
stated as follows: 


“A bill was brought in this court to quiet the plaintiffs in a right of 
fishery in the river Ouse, of which they claimed the sole fishery for 
a large tract against the defendants, who, as it was suggested by the bill, 
claimed several rights either as lords of manors or occupiers of the 
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adjacent lands, and also for a discovery and account of the fish they 
had taken. 

“The defendants demurred to the bill as being a matter cognizable 
only at law.” 

In deciding the case Lord Hardwicke, said: 

“I think, therefore, this bill is proper, and the more so because it 
appears there are no other persons but the defendants who set up any 
claim against the plaintiffs, and it is no objection that they have separate 
defenses; but the question is, whether the plaintiffs have a general right 
to the sole fishery which extends to all the defendants; for notwith- 
standing the general right is tried and established, the defendants may 
take advantage of their several exemptions or distinct rights.” 


Before making the above statement the court had already noted that 
the case differed “from cases that have been cited of lords and tenants, parsons 
and parishoners, where there is one general right and a privity between 
the parties.” While the case is authority for the proposition that existence of 
privity between the plaintiff and defendants or that all the defendants hold 
title from the same source is unnecessary, I hardly feel that the case is au- 
thority for the proposition that the only community of interest between the 
various defendants need be as to a question of fact or law. The subject matter 
of the action, to me, appears to have been a fishery in the river Ouse. The 
plaintiff was claiming paramount title thereto, and each of the defendants 
claimed an interest in the fishery. I am unable to see much difference in 
this and the usual bill to quiet title. 

In conclusion it may be suggested that the so-called subject of the ac- 
tion should not be taken to be too small a thing. It may be the height of 
water in a lake, or a large mass of Canton tea. Where the subject of the ac- 
tion is really such a thing there would seem to be no great extension of the 
theory of the action from that found in the first and second groups of cases 
and so all those interested in the subject of the action could be made parties 
to the one bill. This seems a more satisfactory explanation of this ground 
of equity jurisdiction in some of the border line cases where jurisdiction is 
upheld, than to say that a community of interest in a mere question of fact 
or law is sufficient to confer jurisdiction in these cases and then qualify the 
statement by saying that the court will refuse to take jurisdiction when there 
are so many other separate questions between the parties as to make the suit 
“a mere bundle of actions.” (Pomeroy Sec. 25114, supra.) 

Another answer may be that in most cases an application of either rule 
to the full extent would in most cases give the same result. For it seems that 
Pomeroy’s extension of the idea of community of interest could only apply 
where there existed some such rather large subject of the action which was a 
concern of all of the individual parties of the numerous class. Since it is only 
in such a case that his qualifications set out in Section 25114, supra, would 
not apply. 





lyst |l88 BI Fi 


sare 


ta 


1 gore ileeny 


“woeoenoaonoerontwdrdatnrp 


Case Nores 173 


The Journal of the Bar Association of the State of Kansas 


hed Quarterly—August, November, February and May—Includi: Contributions and with the 
Pehl eraton of the Washburn Oollege Schoo! of Law and the University of Kansas School of Law. 


$3.00 Per Year Members $1.50 Per Year 


Subscription price to individuals not members of the Bar Association of the State of Kansas, $3.00 
per year. To those who are members of the Association, the price is $1.50 and is included in the an- 
nusl dues, $5.00. 

Subscribers who wish to discontinue their subscription at the end of the subscription period should 
notify the business office of the Journal; otherwise it will be assumed that a continuation of the sub- 
seription is desired. Business communications should be addressed to W. E. Stanley, 830 First National 

Bldg., Wichita, Kansas. 














0. EXECUTIVE COUNCIL 
AUSTIN M. COWAN 


Wichita 
L M. PLATT 
Junction City 
W. E. STANLEY 
yaS. G. NORTON 























Wichita . O. ON 
EVERETT E. STEERMAN -Emporia 
JOHN 8. DAWSON, Past President____Hill City 





BOARD OF EDITORS 
W. E. STANLEY, Editor-in-Chief, Wichita 
GEORGE Wichita HON. ROUSSEAU A. BURCH 
THOS. A. LEE Topeka BEALS 
PROF. P. W. VIESSELMAN (K.U. 
Law School) 


HOWARD A. JONES (Washburn 
Law School) 


























Topeka 








LAW SCHOOL EDITORIAL BOARD 
WASHBURN COLLEGE 


Chap Alex 
Savin’ E. Pile, Lewis J 
White, John H. Morse, 





not assume collective responsibility for any statement in the columns of 
editorial notes, comments on cases, and book 


unication, 
by the name or the initials of the writer. 





Case Notes 


INSURANCE—Indemnity Policy—Carrier for Hire— 

The plaintiff and two friends of Oklahoma City were invited by Bloom to ride with 
him in his car to attend a convention in Des Moines. En route, plaintiff and his two 
friends agreed among themselves to each give Bloom ten dollars as a contribution toward 
the payment of gas and oil, which approximated three-fourths of the car expenses of the 
trip. Bloom accepted the thirty dollars but stated that he had expected nothing of the 
kind. The plaintiff sought to recover damages, for injuries received when the car was 
wrecked en route, upon a contract of indemnity issued by the defendant insurance com- 
pany to Bloom. The defendant contended that the injury was within the exception of 
the policy which excluded injuries incurred while the car was “Being used for rental 
or livery purposes or the carrying of passengers for a consideration.” Held: The volun- 
tary offer of ten dollars each by the occupants of the automobile and the reluctant ac- 
ceptance thereof by the owner and driver of the automobile were not sufficient to con- 
stitute a contract either express or implied, to carry passengers for hire, nor were such 
acts sufficient to establish that the defendant Bloom was carrying passengers for a con- 
sideration. Reed v. Bloom, 15 F. Supp. 600. 

In this case the court says that in many respects this is an open question, and that 
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this clause of the insurance policy has never been construed by the Supreme Court of 
Oklahoma or by the Tenth Circuit Court of Appeals. As it is generally within the 
privilege of the insurer to stipulate the terms upon which he will insure, there is little 
doubt that such provisions exempting the insurer from liability, or terminating the policy 
if the insured automobile be used for the carrying of passengers for hire or compensa. 
tion, are valid and not against public policy. Crowell v. Maryland Motor Car Ins. Co, 
169 N.C. 35, 85 S.E. 37 Ann. Cas. 917 D., 50. 

The reason for the exemption being the obvious added risk involved in insuring 
automobiles used commercially over and above those used only for pleasure. Rykill y, 
Franklin F. Ins. Co., 80 Pa. Super. Ct. 492. Orcutt v. Erie Indem. Co. (Pa. Super. Ct.) 
174 A. 625. The general proposition of the principal case involving the breach of a prom- 
issory warranty against the carrying of passengers for hire in liability insurance policies 
is recognized in theft, fire, collision, and all other types of insurance, provided of course, 
that there has been no waiver or estoppel to render the provisions ineffective. Wood vy, 
American Automobile Ins. Co. 109 Kan. 801, 202 P. 82 (Theft) Beatty v. Employers’ 
Liability Assur. Corp., Vt., 168 A. 919 (Liability) Orient Ins. Co. v. Van Zant-Bruce 
Drug Co. 50 Okla. 558, 151 P. 323 (Fire) Dziadosc v. American Casualty Co. 12 NJ. 
Mis. R. 205, 171 A. 137 (Liability) Sleeper v. Mass. Bonding and Ins. Co. 283 Mass, 
511, 186 N.E. 778 (Collision). 

There is little disagreement among the courts as to the interpretation of these pro- 
visions limiting the scope of the use of the insured automobile, whether the stipulation 
to be held a warranty, a breach of which merely suspends the policy during the period of 
such breach, or whether it be held a condition subsequent the occurrence of which 
forfeits the policy. In the case of an ambiguity of statement it is of course strictly con- 
strued against the insurer who is responsible for the form of the policy. American 
Lbrmen’s Mutual Casualty Co. of Ill. v. Wilcox, 16 Fed. Supp. 799. 

It is evident, however, that the courts endeavor to follow strictly the terms of the 
policy and give to the words their usual and common meaning. Thus the courts for 
the most part hold the policy void when it is clearly shown a forfeiture is intended, and 
suspend it for the period of the breach of warranty, when a forfeiture is not required 
by the terms of the policy. In Rykill v. Franklin Fire Ins. Co. supra, where it was 
provided that the policy should terminate if the automobile were used for carrying 
passengers for hire, the court held a violation rendered the policy void, and not merely 
suspended during the time the car was being so used. Thus the obligation of the insuror 
was discharged even though the car was not being used for the carrying of passengers 
for hire at the time the accident occurred. The former breach constituted a complete 
defense against such claim. In line with this reasoning, it was held in another federal 
case on this subject, American Lbrmen’s Mutual Casualty Co. of Ill. v. Wilcox, supra, 
that a provision that an automobile liability insurance policy should not cover the 
automobile while being used to carry passengers for a consideration is applicable only 
in case an accident occurs during such transporation and that the provision operates 
as a “while clause,” so that a temporary breach suspends, but does not avoid the con- 
tract. Center Garage Co. v. Columbia Ins. Co., 96 N.J.L. 456, 115 A. 401; Beatty v. 
Employers’ Liability Assur. Corp., supra. Even where the policy is not worded as a 
“while clause,” the courts are inclined to modify the strict common law rule of warranty 
and to reach a similar result through the doctrine of substantial compliance. 

The meaning and interpretation of the words “passenger,” and “for hire or com- 
pensation” constitutes a controversial issue. Probably the narrowest definition of pas- 
senger is that applied in Marks v. Home F. and M. Ins. Co., 52 App. D.C. 225, 285 F. 
959, where it is held that a passenger in the legal sense of the word, is one who, upon 
the payment of fare or its equivalent, travels in a public conveyance. As a source of 
this definition, Standard and New Standard Dictionary, Webster’s International Dic- 
tionary, New English Dictionary, and Bouvier’s Law Dictionary are quoted. The case 
also quotes Munset v. Webb, 37 App. D.C. 185; Dibbert v. Metropolitan Inv. Co., 158 
Wis. 69, 147 N.W. 3, to the effect that the payment of fare is not essential to the mean- 
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ing of the word passenger, and continues, “But no authority holds that a passenger is 
one who is carried by any conveyance other than that which is held or offered for use 
of the public.” Crowell v. Maryland Motor Co., supra, Arms v, Fasholz Mo. App., 
32 S.W. (2nd) 781. This case, however, has been questioned by many courts which 
feel the definition of “passengers” to be strictured, and narrow. Probably the most 
scathing denunciation of the Marks case is contained in American Lbrmen’s Mut. 
Casualty Co. of Ill. v. Wilcox, supra, which states that the definition of passengers used 
in that case has too narrow a meaning. That it is only one of several meanings given by 
lexicographers, that the case has been disapproved and is in conflict with the weight 
of authority. Neilson v. American Mutual Liability Ins. Co. 111 NJ.L. 345, 168 A. 
436; Gross v. Kubel, 315 Pa. 396, 172 A. 649; Dziadosc v. American Casualty Co., 
supra; Orcutt v. Erie Indem. Co., supra; Indemnity Ins. Co. v. Lee 232 Ky. 556, 24 
§.W. (2nd) 278; Elder v. Fed. Ins. Co., 213 Mass. 389, 100 N.E. 655. 

In the American Lbrmen’s Mut. Casualty Co. case, supra, it was contended that 
since the word “passengers” is used in the warranty, the stipulation would not be 
violated by the carrying of a single passenger for hire. The court refutes this however, 
by stating the rule of construction to be that a singular number includes a plural 
number in the interpretation of contracts, and a contrary construction is used only when 
the plain intent of the contract shows it is necessary to give effect to the intention of 
the contracting parties. Garrigus v. Parke County, 39 Ind. 66; 70 Bouv. Law Dict. 
(Rawle’s Third Edition), p. 3075. Statutory construction also follows this rule. Sec. 
2 (a), S.B. No. 522, Laws 1937. 

The application of the courts to the words “consideration,” and “for hire,” are 
as variable as the circumstances of the cases, but substantially in accord. The principal 
case draws the distinction between consideration agreed upon before the trip started, 
and a voluntary giving acquiescently accepted during the course of the journey by the 
insured on the insistence of his friends. In Gross v. Kubel, supra, where a boy furnished 
transportation for members of the high school basketball squad, the court said, “The 
arrangement for compensation under which he carried the passengers was more than 
a mere reimbursement for the gas and oil used by all in common on the trip. It went 
to the additional extent of compensating him for the use of his car, constituted a hire, 
and is squarely within that clause of the policy.” In Orcutt v. Erie Indem. Co. (Pa. 
Super. Ct.), 174 A. 625, where insured transported a painter and his tools to an agreed 
destination and was paid therefor, the car was held to be operated in the carrying of a 
passenger for a consideration. Neilson v. American Mutl. Liability Ins. Co., supra, is 
in accord. De Pasquale v. Union Indem. Co., 50 R.I. 509, 149 A. 795, holds that the 
mere loaning of a car to insured’s brother, a funeral director, to.carry mourners did not 
constitute a breach. An extreme case is that of Mittet v. Home Ins. Co., 49 S.D. 319, 
207 N.W. 49, where compensation was agreed upon but not paid. The passenger stole 
the car before the end of the journey, and the court, basing its finding upon the in- 
crease in the theft hazard occasioned by the agreement, found for the insurance com- 
pany. Roadbuilders’ Hauling Co. v. Const. Indem. Co., 165 S.C. 363, 163 S.E. 837, 
holds the carrying to and from work of employees of a contractor, for whom insured 
was engaged in hauling materials, was not within the meaning of “for hire.” Gross v. 
Kubel; Kziadosc v. American. supra. The commercial adequacy of the consideration, 
or want of profit to the owner is immaterial. In Neilson v. American Mut'l Liability 
Ins. Co., supra, the court found a violation of the policy even though insured received 
only gas, oil and meals. However, the opposite result was reached in Yelin v. Col. 
Casualty Co., 265 N.Y. 590, 193 N.E. 334, where the court said that payment of a 
dollar per week for transportation over the protest of the insured, was more in the na- 
ure of a gift than payment for services rendered. In American Lbrmen’s Mut. Casualty 
Co. of Ill., v. Wilcox, supra, the agreement was in the nature of a contract. The amount 
was paid regularly over a period of several months and corresponded to the cost of 
railroad transportation. The court held it within the policy. 

The matter is summarized in Indemnity Ins. Co. v. Lee, supra, as follows: “It 
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may be that if insured had agreed with those accompanying him on a trip, to take them 
along in consideration of their paying for the gasoline, the case would be one where the 
car was being used to carry passengers for a consideration, but it not infrequently hap- 
pens that guests on a long trip, without any agreement whatever with the owner, have 
an understanding among themselves that they will pay for the gasoline or pay it with. 
out such understanding, and where this is the case, they cannot be regarded as pas. 
sengers for a consideration.” Here again, as in the principal case, the distinction jg 
drawn between prior contracts for remuneration, and agreements entered into as a re. 
sult of a common undertaking and joint enterprise. Ocean Accident and Guarantee 
Corporation v. Olson, 87 Fed. (2nd) 465. 

The question involving the amount of diligence the insured must use to prevent 
his car from being used in this forbidden capacity, and the alternate leniency and strict- 
ness of the courts in this regard is an interesting study. Mittet v. Home Ins. Co., supra, 
holds that it is the duty of insured to see that the condition of the policy is not breached 
and that the question of due diligence is immaterial where the exception is absolute 
and there is an actual breach. Nor is it material that insured had no knowledge of the 
breach, as ignorance on his part of the forbidden use does not modify the effect of the 
breach. Wood v. American Auto Ins. Co., supra. But a mere occasional use without 
owner’s knowledge is held in Crowell v. Maryland Company, supra, not to be a breach 
of the warranty clause, the court interpreting the clause as meaning that the insured 
should not continually so use, or make a business of violating the provision against 
carrying passengers for hire, and that a single instance by owner’s chauffeur, without 
his knowledge, is not a breach. 

In the Kansas case of Wood v. American Automobile Ins. Co., supra, insured’s 
father-in-law took out a jitney license occasionally making morning and night trips for 
hauling of passengers. A passenger use was found although the father-in-law testified 
he used the car mostly for family amusement. Marks v. Home, etc., supra. The court 
quotes Commercial Union Assur. Co. of London v. Hill (Tex. Civ. App.), 167 S.W. 
1095, where the opposite result was reached and distinguishes on the grounds that the 
only evidence of a breach of the clause was that there, on two or three afternoons dur- 
ing the fair, plaintiff's son used insured’s car without his knowledge, to carry passengers 
for hire to and from the fairgrounds, that the plaintiff did not make a business of using 
his car for hire, and insured never contemplated that the casual use of it as made would 
work a forfeiture—Justin D. Hannen, 38, Kansas University Law School. 


MORTGAGES: Right of Mortgagee in Possession to Compel Redemption— 


In Sutor v. First National Bank of Palco, 69 P. (2d) 315 (146 Kan. 53), certain 
mortgages on the premises involved were foreclosed by action in 1922 but service of 
summons on certain minor defendants was subsequently held invalid. Defendant bank 
was the purchaser at the sheriff's sale in the original foreclosure action and it obtained 
possession in 1925 by means of a writ of assistance. In 1931 the bank conveyed the 
premises to the plaintiffs who have since been in continuous possession. Plaintiffs brought 
the present action to have the court fix the time within which defendants might re- 
deem. A decree was rendered December 27, 1935, giving defendants a period of about 
eight months within which to redeem. 

The Supreme Court affirmed the decision of the trial court upon the ground that 
a “mortgagee in possession” can bring an action to compel the holder of the legal title 
to redeem within a reasonable time to be fixed by the court or his right of redemption 
will be forever barred. 

This rule does not seem to be in accord with the provision of R.S. 1935, secs. 
60-3438 and 3439, which provides for an eighteen months redemption period. In tracing 
the development of this rule it should be borne in mind that the right of redemption, 
as it is commonly called, fundamentally is not a legal right arising out of the mortgage, 
but merely a form of relief granted by a court of equity at its discretion, to the mortt- 
gagor or one claiming under him, taking into consideration the circumstances of the 
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case before it. In the absence of a statute, this relief is available only before foreclosure. 
The right to redeem subsequent to foreclosure is given by statute and should not be 
confused with the equitable right existing prior to foreclosure. 

The development of the doctrine of the instant case may be traced through a series 
of decisions as follows: In Case v. Lanyon, 62 Kan. 69, 61 Pac. 406, the court in dis- 
cussing the Kansas statute concerning redemption said, “A right to redeem from a 
sale of real estate is purely statutory. It does not exist at common law. Courts of equity, 
in justifiable cases, may grant in their decrees of sale something akin to the right, but 
the power thus exercised is apart from the one conferred by the statute under con- 
sideration.” 

The court in both Kelso v. Norton, 65 Kan. 778, 70 Pac. 896, and Stouffer v. 
Harlan, 68 Kan. 135, 74 Pac. 610, clearly lays down the proposition that as a “mortgagee 
in possession” is entitled to remain in possession until the mortgage debt is paid, eject- 
ment will not lie against him. 

In Henthorn v. Security Co., 70 Kan. 808, 79 Pac. 653, the mortgagor abandoned 
the mortgaged premises, foreclosure suit was instituted and service on defendants was 
procured by publication, the premises were sold and plaintiff's title was derived from 
the purchaser at the sheriff's sale. It subsequently appeared that the defendants had 
died before the trial and that by reason thereof plaintiff's title was defective. Plaintiff 
brought an action to compel the holder of the legal title to redeem or upon failure, to 
have his right of redemption barred. The court held that the petition stated facts which 
entitled the plaintiff to equitable relief on the ground that a “mortgagee in possession,” 
having the right to retain that Possession against the holder of the legal title, is not 
obliged to await the uncertain action of the holder of the legal title to have his rights 
adjudicated, but may himself bring an action for that purpose. 

In Jaggar v. Plunkett, 81 Kan. 565, 106 Pac. 280, the Plaintiff first entered under an 
individual tax deed, then subsequently obtained an assignment to himself of the note 
and mortgage. Thereafter he brought an action to compel redemption by holder of the 
legal title within a period fixed by the court, or upon failure, to bar the right. The court 
granted defendant six months in which to redeem, on the ground that such a period was 
reasonable. The court lays down as a rule the proposition that, “A mortgagee in pos- 
session is not required to hold indefinitely under such an indeterminate and unmarket- 
able right.” 

In Bankers Mortgage Co. of Topeka v. O’Donovan, 137 Kan. 309, 20 P. (2d) 809, 
the plaintiff holding a mortgage became “mortgagee in possession” by a written agree- 
ment, and after condition broken petitioned the court to fix a time within which the 
defendant should redeem or be barred. The trial court refused the relief asked and 
instead required that the property be sold and defendant be given possession for the 
eighteen months redemption period fixed by the statute. (R.S. 1935, secs. 60-3438 and 
3439.) The Supreme Court reversed the decision, and held it was error to give the debtor 
possession and eighteen months to redeem under this statute, and directed that a period 
of redemption be fixed by the court. 

Wiltsie on Mortgage Foreclosures, page 1331, refers to this doctrine as having been 
fully developed only in Kansas. 

Thus, by progressive application of the equitable principles of the law the court of 
Kansas has protected a “mortgagee in possession” from a statute which would other- 
wise work hardship and expense upon the holder of a mortgage who has been placed 
in possession of the premises either by agreement or as the result of a defective fore- 
closure. This rule is a logical development of the law surrounding the status of a “mort- 
gagee in possession.”—Bitt House, ’39, Kansas University School of Law. 


AGENCY—Liability of Employer for Negligence of Independent Contractor— 

In Browning v. Allvine Dairy Co., 137 Kan. 209, 19 P. (2d) 209, the dairy com- 
pany sold milk at wholesale to retailers or distributors wha were permitted to paint the 
name of the dairy company, its telephone number and its milk permit number on their 
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own trucks. The dairy company retained no control over such persons, did not direct 

them where to take the milk and fixed no route or district, but such persons were free 

to go where they willed and to sell the milk to whom they pleased. The court held the 

relation between the dairy company and the truck owner was that of contractor and 

contractee and not that of master and servant, and the dairy company was not liable 

wPrerg for an injury caused by the negligence of the truck driver in the operation 
is truck. 

This case follows the rule enunciated by Chief Justice Cockburn in Bower v. Peate, 
LR. (1876) 1 Q.B. Div. 321, that, “When a person employs a contractor to do a work, 
lawful in itself, and involving no injurious consequences to others, and damage arises 
to another from the negligence of the contractor or his servants, the contractor and not 
the employer is liable.” To this general rule the American courts as well as the English 
Courts have consistently adhered. The basic principle upon which the law rests with 
respect to the negligence of an independent contractor is that one person should not be 
compelled to answer for the fault or negligence of another over whom he has no control. 
Wise v. Sugar Apparatus Mfg. Co., 84 Kan. 86, 113 P. ‘403; Nelson v. Am. Cement Co,, 
84 Kan. 797, 115 P. 578. 

In Laffery v. Gypsum Co., 83 Kan. 349, 111 Pac. 498, 45 L.R.A. (N.S.) 930, the 
court said, “The general rule, variously stated, is that when a person lets out work to 
another, the contractee reserving no control over the work or workmen, the relation of 
contractor and contractee exists, and not that of master and servant, and the contractee 
is not liable for the negligence of improper execution of the work by the contractor.” 
26 Cyc. 1084. This general rule is accepted by the other Kansas cases on this point. 
Nelson v. Am. Cement Co., supra; St. Louis & San Francisco Ry. Co. v. Madden, 77 Kan. 
81, 17 L.R.A. (N.S.) 788, 93 P. 586; Wise v. Sugar Apparatus Mfg. Co., supra; Kansas 
Cent. Ry. Co. v. Fitzsimmons, 18 Kan. 34. 

Decisions of other jurisdictions are generally in accord with the general principle. 
For example see the following: O’Hara v. Laclede Gas Light Co., 244 Mo. 395, 148 
S.W. 884; City of Independence v. Slack, 134 Mo. 66, 34 S.W. 1094; Loth v. Columbia 
Theater Co., 197 Mo. 328, 94 S.W. 847; Wendt v. Holbrook-Blackwelder Real Estate 
Trust Co., 299 S.W. 266; Aubrchon v. Security Const. Co., 291 S.W. 187; Fink v. 
The Missouri Furnace Co., 82 Mo. 276. 

There are, however, numerous well-established exceptions to the general rule. One 
of these is said to be that one who has a piece of work to perform which in its nature 
is dangerous to others is under obligation to see that it is carefully performed so as 
to avoid injury, and he cannot delegate the obligation to an independent contractor and 
thus avoid his liability in case the work is negligently done to the injury of another. 
St. Louis & San Francisco Ry. Co. v. Madden, supra; Laffery v. Gypsum Co., supra; 
Nelson v. Am. Cement Co., supra; Doll v. Ribetti, 203 Fed. 593, 121 C.C.A. 621 (Pa.); 
Richmond v. Sitterding, 101 Va. 354, 359; Engel v. Eureka Club, 137 N.Y. 100; Silveus 
v. Grossman, 307 Pa. 272, 161 A. 362. 

In a recent Oklahoma case the court said, “It is too well settled that one cannot 
escape the burden of an obligation imposed upon him by law by engaging for its per- 
formance by a contractor.” Oklahoma Ry. Co. v. Boyd, 282 P. 157. 

Although this exception to the general rule is well established, there are a few 
cases that hold contra. In Silveus v. Grossman, 161 Atl. 362 (Pa.) the court held that 
the fact that the work contracted for was “inherently dangerous” in character is im- 
material. Simmons v. Allegany County, 105 Md. 254, 65 Atl. 167; Stephensville, etc., Ry. 
v. Couch, 86 Tex. Civ. App. 336—Gzo. E. Srepuens, ’39, Kansas University School of 
Law. 
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A report by the Advisory Minimum Fee 
Committee of the Tulsa County Bar pub- 
lished in the Oklahoma State Bar Journal 
for July, 1937, reflects the standard of fees 
in that locality and contains the following 
interesting comments: 

“It was generally agreed by all lawyers 
that any appearance in the District or Com- 
mon Pleas Court in a main matter should 
be $50.00. By main, it is meant where the 
lawyer takes the full responsibility for his 
client’s cause, either offensive or defensive, 
in the District or Common Pleas Court. 
That the fee for prosecuting cross-petitions 
in all mechanic lien cases should be $50.00 
and 10%. It was also generally agreed that 
the lawyer who files such a case and neces- 
sarily becomes the director of the progress 
of the case, should be paid an additional fee 
of not less than $100.00. That in case a suit 
is commenced by one lawyer and the di- 
rection taken over by another lawyer, this 
additional compensation should be divided 
equitably between them. 

“Most lawyers believed that damage suits 
on contingent fees should be based on not 
less than 50% of any judgment obtained 
and 25% of any settlement had and that 
frequently cases arose where the nature of 
the work and investigation leading up to 
the filing of an action made it imperative 
~ 50% be charged whether tried or 

ed. 


“Most lawyers complained bitterly of the 
custom that exists of furnishing legal in- 
formation, advice, etc., without a charge. 
Some justified it by stating that they gave 
such service only to their recognized clients 
who indirectly compensated them by pay- 
ing fees on matters that required actual 
work, research or legal action. It was gen- 
erally thought that everything possible 
should be done to acquaint the lawyer with 
the responsibility and dignity of this ad- 
visory service and to impress upon him the 
importance of making reasonable charges 
therefor. 

“Numerous young lawyers complained of 
fee chiseling in minor matters such as col- 
lections, justice court services, etc. Cases 
were cited where a lawyer had appeared in 
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the Justice Court for as low as $5.00 and 
in Common Pleas and District Court for as 
low as $10.00. It was generaly agreed that 
no lawyer should appear in a Justice Court 
for less than $15.00; that if the services of 
a lawyer in such cases were not worth 
$15.00, they should be dispensed with en- 
tirely. 

“Most lawyers complained that the fees 
for examination of abstracts of title were 
inadequate, due to chiseling by certain law- 
yers. No method for adjusting these fees 
in accordance with the work or respon- 
sibility was suggested, but practically all 
lawyers believe that an opinion on a title 
should never be given for less than $15.00 
and that the general run of abstracts should 
not be examined for less than $25.00 and 
that many cases should command a fee of 
as high as $250.00 or more. These lawyers 
again pointed to the fact that real estate 
men who merely find prospects and who 
need no special education and have abso- 
lutely minimum overhead, get 5% on all 
residence transactions, which will average 
$150.00, whereas a lawyer who needs to 
particularly fit himself for the service by 
long study and much practice, is considered 
well paid for legal services connected there- 
with, when he gets $25.00, or about 15% 
of what the real estate man gets. In addi- 
tion, it often happens that the lawyer is 
the real person in responsibility, the real 
estate man’s duties being discharged by 
his mere discovery of a prospect.” 

The article mentions, among other prob- 
lems, the practice of some courts in setting 
inadequate fees in cases where the amount 
of the fee is determined by the court, the 
failure by many lawyers to keep a detailed 
record of their time spent on particular 
matters, the performance of professional 
services as drawing of deeds, contracts, wills 
and other instruments by lay persons and 
agencies, and as a remedy for such prob- 
lems, offers the following advice to the 
practicing lawyer: 

“(1) Try, by example and by open dis- 
cussion, argument and analysis, to create in 
the minds of young lawyers an under- 
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standing of a dignified and respectable fee 
for legal services. 

“(2) Avoid extravagant testimony on the 
value of legal fees when testifying for the 
benefit of the Court in fixing fees. 


“(3) Avoid carefully the giving of ad- 
vice and information unless directly or in- 
directly compensation is had for it. 


“(4) Encourage and insist that Judges 
be as diligent in obtaining proper compen- 
sation for legal services as the practicing 
members of the bar. 

“(5) Discourage excessive fees in so- 
called ‘big litigation.’ 

“(6) Keep an accurate record of the work 
done in representing a client in order that 
you may show the Court or the client these 
facts in arriving at a reasonable fee. 


“(7) Avoid, whenever possible, the ac- 
cepting of legal business when you are 
aware that other counsel has been consulted 
and employment is being delayed pending 
the agreement on a fee, or in other words, 
be very cautious about being in a position 
of bidding against another lawyer. 

“(8) Be firm, but diplomatic, in warding 
off fee chiseling clients. 

“(g) In cases where no element of char- 
ity is involved, guard carefully against the 
acceptance of employment for less than the 
true value of the services contracted for. 

“(10) No lawyer should bear any portion 
of his own traveling expenses, long dis- 
tance telephone, telegrams, etc., bills, special 
stenographer fees, notary fees, special assist- 
ant fees, or any other expenses growing 
specially out of any matter he may be hand- 
ling for his client. These should be carefully 
itemized and a statement of the same ren- 
dered to his client. Lawyers should be care- 
ful to include the time spent in traveling 
to and from necessary points of appearances 
in computing the time spent in handling 
a client’s affairs. 

“Members of the Bar, as members of one 
of the learned professions, should at all 
times keep in mind the public interest and 
general good of society, in considering any 
proposal for the improvement of the Bar. 
Nevertheless, the practice of their profes- 
sion is the means of livelihood of most 
lawyers, and any honorable steps which 
they can take as a body for the purpose of 


increasing the general income of the pro. 
fession is right and proper, and not subject 
to criticism.” 

* * *# 

“DereEnsE By Rapio: Smarting, no doubt, 
under persistent attacks upon lawyers as 
a class, Philadelphia Bar Association has 
accepted the offer of a radio station to do- 
nate thirteen periods of fifteen minutes 
each, and will dramatize the slogan, “See 
Your Lawyer First.” Each program will be 
a dignified portrayal of the value of a law. 
yer’s services. The Association appropriated 
$1,500 to finance the programs. The cost 
of each script and the cast will be about 
$100. The same form of broadcast was re- 
cently used in Buffalo with success.”—Los 
Angeles Bar Association Bulletin, October 


21, 1937. 
* * # 

“An ideal method of selecting judges for 
Ohio’s higher courts would be by promo- 
tion of judges who have shown notable 
efficiency in the lower courts. In all well- 
managed private enterprise this is the rule. 
The higher positions are filled by men who 
have proved their capacity in lower po- 
sitions. 

“Our attention is called to a recent set- 
back to this wholesome procedure. A va- 
cancy in Ohio’s highest court was to be 
filled. The position was offered in turn to 
two outstanding judges in Ohio courts of 
appeals. Both men declined. They declined 
a promotion. Why should that be? 


“The answer: To be reelected to the 
position which these judges would be tak- 
ing in the supreme court of Ohio would 
require a state-wide campaign. This in- 
volves canvassing the voters of 88 counties, 
making partisan political connections, so 
liciting campaign funds and _ spending 
months of time in personal solicitation of 
votes. It is a costly and unpleasant job en- 
tirely out of keeping with the talent and 
temperament needed in a judge. The men 
offered promotion to a position to be re- 
tained only at such cost gratefully, but 
firmly decline. Judge Barnes of Sidney and 
Judge Matthews of Cincinnati preferred the 
humbler, but less onerous, place. 

“Such is one penalty of the system which 
requires men better out of politics to go 
into politics in order to occupy the honor- 
able post of a judge of our highest court. 
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It is a necessity as illogical and senseless as 
if we required the presidents of our state 
universities to gain and keep their posts 
in the same way.”—Springfield News, from 
The Ohio State Bar Association Report for 
October 25, 1937. 

* * *# 

“The Legal Aid Clinic of the College of 
Law, Ohio State University, has handled 
many cases since it was started two years 
ago with Prof. Silas A. Harris of the law 
faculty as its head. The clinic operates along 
lines of an actual law firm. Only fifteen law 
students are allowed to work in the clinic 
each quarter as members of the firm. They 
meet once a week for conference on their 
problems and alternate in working in the 
office. An indigent person brings some 
legal question to a student. The student 
then consults local social agencies to de- 


termine whether the “client” is really en- 
titled to free advice. If this is established, 
the student does the paper work and a case 
gets into court through assistance of the 
local bar associations which appoint counsel. 
Most of the cases arise from domestic dif- 
ficulties, wage assignments, etc.”— Ohio 
Bar, September 27, 1937. 


An old negro having just paid the last 
installment on a little farm, the realtor said, 
“Now, Uncle Joe, I will make out your 
deed.” 

“Boss,” the old darky replied, “ef hit’s all 
de same to you, I’d rather you gave me a 
mortgage. De odder time I bought a farm 
I had a deed and de Fust Nashinal Bank 
had a mortgage—and de Bank got de 
farm.”—Kentucky State Bar Journal, Sep- 
tember, 1937. 
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For the first time I am destroying prepared copy for this chat. In a moment of weakness I used 
an anonymous letter for the head. Like all anonymous letters it contained criticism and threat. Don't 
you despise the one who is ashamed to sign his name? Is there any person so low in the scale of hu- 
manity as such? And yet public officials and those who scribble get them frequently. So Mr. Writer, 
whoever you are, know that your letter reposes in the wastebasket, a place too good for such, and so 
will all your fellows repose. 





oO 


“Under our scheme of government the waste of public money is a crime against the citizen, and 
the contempt of our people for economy and frugality in their personal affairs deplorably saps the 
strength and sturdiness of our national character. 

“It is a plain dictate of honesty and good government that public expenditures should be limited 
by public necessity, and that this should be measured by the rules of strict economy; and it is equally 
clear that frugality among the people is the best guaranty of a contented and strong support of free 
institutions.”—Extract from Inaugural address of Grover Cleveland, March 4, 1893. 





The United States Supreme Court is the last ‘line of defense in protection of life, liberty and prop- 


erty. With all its dignity and sublimity it could reach down to guarantee a poor benighted group of 
negroes, charged with a most heinous crime, a fair and just trial. What the court did in such a case 
it would not hesitate to do in any other situation. Judges are human, it might be said MOST human. No 
one responds more quickly to a little kindness than a judge. Maybe that is because they are so shut away 

from everyday communion with their fellows. 


oO 





One of the strongest influences judges and leaders of judicial and legal opinion have to contend 
with is the constant effort of organized groups to change decisions. Chambers of commerce, clubs, public 
corporations, lodges, each desire to have their own way on some matter. Sometimes it is ridiculous 
the extent to which they will go. Sometimes, it seems, they succeed without regard to the rest of society. 
But wrong has a way of being righted. 





How far can the courts be interferred with? To what extent does America dare to go? Young men 
of the bar must answer this question as well as older men. Upon the answer depends the security of 
our posterity. 


0 





Two things stand out in an address by W. F. Lilleston before the State Bar Association as pub- 
lished in the last Journal. He says, “It may have occurred ta some of you that experienced bodies ought 
to have enough sense and moral poise to understand and properly appraise the value of petitions . ig 
He further says, “About half of the reinstated lawyers keep out of trouble, and the other half are 
incorrigible.” 


Oo 


In a few words he has stated the problem that every district judge has to contend with on appli- 
cations for parole. The handling of disbarred lawyers is no different than persons charged under the 
criminal code. 

Lawyers have had a high degree of education. They are tempted. They fall. They want to get 
back into practice again, so as Mr. Lilleston says, they create “seven court criers.” That's exactly true 
of the convicted criminals. First they try the soft-hearted side of the county attorney. If no tears are 
produced then the district judge, in the meantime of course, having tried to moisten the eyes of com- 
plaining witness, sheriff or arresting officer. When everyone is reduced to the proper degree of soft- 
ness, a little carefully arranged work on the district judge. Petitions? Yes. Urgent calls from members 
of leading clubs? Yes. 





 eecens 





What is the value of a petition anyway? Exactly nothing? Or to put it differently, just whatever 
value the petitioned gives it. If he is a wise judge he will do one of two things: Pay no attention to 
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it which means not even reading it or he will call some of the signers, whom he knows personally. 
Nine times out of ten he will find the signers will not even know the name of the prisoner. “Oh I 
‘ust signed it because a friend asked me to.” That same signer will be found raising high heaven 
because judges parole too many prisoners. 





But here we find the careful judge, the extremely honest judge, or the tenderly sensitive judge 
fearfully afraid of hurting someone’s feelings. He will begin to read the names of the petitioners. Soon 
he will say to himself, “Why there’s my old friend. Well I guess I had better give attention to this. 
Can't afford to hurt his feelings.” The fall is not far away. The tears may be absent but the gentle 
words and the ink bedabbed pen are ready for action. Out goes Mr. Prisoner without any real, con- 
scientious, intelligent consideration of the case. Yes, they all do it. 





That opens another question. When is the time to save a defendant in crime, before confinement 
in a state institution or after confinement? Can he best be “reformed” through the efforts of himself 
and friends or through the institution? Why not be frank with ourselves and recognize that Kansas 
does not have any reform institutions? 


oO 


As a lawyer you hold in your hands the strongest of arguments if you represent a man or woman 
worthy of consideration. Our institutions are not reformative in character. They are penal institutions, 
some people call them “higher colleges of crime.” Initiative is lost but hope of freedom never. Ren- 
dezvous of crime are arranged between prisoners. Knowledge of crime and how to be successful in 
crime become items of daily study. 








So your argument is to save the prisoner before he becomes an inmate. You cannot always win. 
Certainly not with a recidivist or a hard-boiled specimen. Sometimes the judge feels that it would not 
be good policy to turn the prisoner loose. There must be an example and warning to others. He faces 
the same problem the parole board faces which is to release the most likely prisoners. Sometimes he 
makes a mistake. Whenever he does you hear about it. That is news. When the parolee makes good 
you do not hear about it. That is not news. 





Did you read the article in the July Readers Digest about the employer of eleven hundred men 
who refuses to employ a person who has served time in a state institution for crime? If you haven't 
you should. In effect he says it isn’t his business to hire ex-convicts. They destroy the morale of his 
workers. Their confinement has been of such a nature that they cannot immediately step into in- 
dustry. Let the state rehabilitate its own ex-convicts. The state destroyed their usefulness, why should 
he try to restore them? Well read it. You may get a new slant on the problem. 

Judge I. N. Williams of Wichita was astonished recently to find a man who actually wanted the 
amount of support money for his children increased. Maybe the world is getting better. How often we 
find the husband and father so anxious to be released from the holy bonds of matrimony, the word is 
not used flippantly, that he is willing to pay most any amount. But alas, soon he takes a new wife, 
new children by acquisition or birth, he tires of seeing his money going to the old family, his new wife 
eggs him on a little and he voluntarily stops paying or cuts the allowance in half. Then he wonders 
why the court tells him his first obligation is his first family. He becomes unruly, the harness of court 
orders galls him, until he finally balks entirely. Usually it takes a hot application from the rear to 
start him again, although a few words from a Missouri mule driver might help. Anyway he becomes 
a poor client, an unwilling court attendant and generally useless. Perhaps some of the young lawyers 
may know a safe and sure remedy but certainly we older ones do not. It’s a real problem for lawyers 
and judges, much greater than some that are treated learnedly at bar meetings. 








Just returned from the American Bar Association meetings. More about it later. But it looked 
like the Supreme Court issue, and resulting conflict, had put new life into the Association. 





After browsing around from pillar to post one could get quite a smattering of the many and 
varied interests of the Association. Lots of the attendants seemed more interested in being care-free 
than in listening to problems confronting the lawyers. 





Testimonials. Hal Black of Wichita says, “I always look at Fireside Chats. Read a paragraph 
or two. Decide to quit. Then keep right on until I have read it all.” Judge Edward L. Fischer, Pre- 
siding Judge of the Wyandotte district, says, “I see a lot of interesting things in the musings.” Thanks. 
Well, with some people writing anonymous letters, others admitting they read the column, wouldn't 
you like to send in some suggestions? 





Ere this is read the world’s turmoil may gather violence, the young lawyers may be thinking 
about commissions in the army. Who knows? Surely lawyers still have lots of places of leadership 
to fill. They may proceed from a meager practice to statesmanship like Madison, but once a lawyer, 
always a lawyer. So it behooves the profession to hold its standards high, keep its own house clean 
and be worthy of the future. 
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